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REGULAR MEETING AGENDA

February 20, 2019
6:00 PM

6:00 PM ~ CALL TO ORDER

PLEDGE OF ALLEGIANCE

ROLL CALL

BOARD ANNOUNCEMENTS

DEPARTMENT ANNOUNCEMENTS

1. Appoint Vice Chair.

PUBLIC COMMENT

The San Benito County Planning Commission welcomes you to this meeting and encourages
your participation. 

If you wish to speak on a matter which does NOT appear on the agenda, you may do so during the
Public Comment period at the beginning of the meeting.  Please complete a Speaker Card and
provide to the Clerk prior to the meeting.  Except as otherwise provided by law; no action shall be
taken on any item NOT appearing on the Agenda or items that have been continued to a future public
hearing date.  When addressing the Commission, please state your name for the record.  Please
address the Commission as a whole through the Chair.  This open forum period is provided to allow
members of the public an opportunity to address the Planning Commission on general issues of land
use planning and community development.  It is not intended for comments on items on the current
agenda, any pending items. 
If you wish to speak on an item contained in the Agenda, please complete a Speaker Card
identifying the Item(s) and provide it to the Clerk prior to consideration of the item.
Each individual speaker will be limited to a three (3) minute presentation.

CONSENT AGENDA

ACKNOWLEDGEMENT OF PUBLIC HEARING

ACKNOWLEDGEMENT OF CERTIFICATE OF POSTING



These items will be considered as a whole without discussion unless a particular item is requested by
a member of the Commission, Staff or the public to be removed from the Consent Agenda.  Approval
of a consent item means approval of the recommended action as specified in the Staff Report. 
If any member of the public wishes to comment on a Consent Agenda Item please fill out a speaker
card present it to the Clerk prior to consideration of the Consent Agenda and request the item be
removed and considered separately.

2. Draft Meeting Minutes from January 16, 2019

REGULAR AGENDA

3. OWNER/APPLICANT: Tanimura & Antle/Avila Construction. APN: 016-090-018.
LOCATION: 1298 Orchard Road.  REQUEST: To construct a mechanized
vegetable transplant nursery on 96.47 acres, in six separate phases over six years,
consisting of greenhouses and related facilities with about 100,000sf of office,
storage & maintenance areas, 700,000sf of greenhouses, and 500,000sf of
outdoor growing and work areas. GENERAL PLAN: Agriculture. ZONING:
Agricultural Productive (AP).  ENVIRONMENTAL EVALUTION:  Initial
Study/Mitigated Negative Declaration.  PLANNER:  Richard Felsing
(rfelsing@cosb.us)

PUBLIC HEARING

DISCUSSION

4. A. Updated Procedures for the Transaction of Business. Signed Resolution 2011-
07
B. Planning Land Use 101 - Overview of Planning Regulations and Processes.
C. Interactions with staff  - Appointments are useful. Please contact Taven M.
Kinison Brown @ 831-902-2294.

ADJOURN

NOTE:  A copy of this Agenda is published on the County's Web site by the Friday preceding each Commission meeting and
may be viewed at www.cosb.us.  All proposed agenda items with supportive documents are available for viewing at the San
Benito County Administration Building, 481 Fourth Street, Hollister, CA between the hours of 8:00 a.m. & 5:00  p.m., Monday
through Friday (except holidays.)  This is the same packet that the Planning Commission reviews and discusses at the
Commission meeting.  The project planner's name and email address has been added at the end of each project description. 
As required by Government Code Section 54957.5 any public record distributed to the Planning Commission less than 72
hours prior to this meeting in connection with any agenda item shall be made available for public inspection at the Planning
Department, 2301 Technology Parkway, Hollister, CA  95023.  Public records distributed during the meeting will be available for
public inspection at the meeting if prepared by the County.  If the public record is prepared by some other person and
distributed at the meeting it will be made available for public inspection following the meeting at the Planning Department. 
APPEAL NOTICE:  Any person aggrieved by the decision of the Planning Commission may appeal the decision within ten (10)
calendar days to the Board of Supervisors.  The notice of appeal must be in writing and shall set forth specifically wherein the
Planning Commission's decision was inappropriate or unjustified.  Appeal forms are available from the Clerk of the Board at the
San Benito County Administration Office, 481 Fourth Street, Hollister and the San Benito County Planning Department, 2301
Technology Parkway, Hollister. 
NOTE:  In compliance with the Americans with Disabilities Act (ADA) the Board of Supervisors meeting facility is accessible to
persons with disabilities.  If you need special assistance to participate in this meeting, please contact the Clerk of the Board's
office at (831) 636-4000 at least 48 hours before the meeting to enable the County to make reasonable arrangements to ensure
accessibility.

mailto:rfelsing@cosb.us
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MEETING DATE:  2/20/2019

DEPARTMENT: RESOURCE MANAGEMENT AGENCY 

DEPT HEAD/DIRECTOR: John P. Guertin

AGENDA ITEM PREPARER: Taven M. Kinison Brown

SBC DEPT FILE NUMBER: 

SUBJECT:

Appoint Vice Chair.

AGENDA SECTION:

DEPARTMENT ANNOUNCEMENTS
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BUDGETED:

SBC BUDGET LINE ITEM NUMBER:
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STAFF RECOMMENDATION:

ADDITIONAL PERSONNEL: 
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County Administration Building - Board of Supervisors Chambers, 481 Fourth Street, Hollister, 
California  

 

REGULAR MEETING MINUTES 
January 16, 2019 

6:00 PM 

6:07 PM ~ CALL TO ORDER 

PLEDGE OF ALLEGIANCE - 

ROLL CALL: 

Robert Gibson – Absent  
Robert Eggers – Present 
Eduardo Navarro – Present  
Robert Rodriguez - Present 
Valerie Egland – Present 
 
BOARD ANNOUNCEMENTS - None 

DEPARTMENT ANNOUNCEMENTS – 

Taven welcomed our new class of commissioner’s and they spoke briefly of 
themselves, including Valerie Egland and Robert Rodriguez. 
Item 3: The board of supervisors has a retreat Wednesday February 13th – 15th and 
they have invited the planning commission for a refresher and update on ethic 
training, brown act for meeting procedures and how to report income and conflicts of 
interest. On February 20th we will be having a Land Use101 meeting and discuss the 
tools and the rules we use daily with possible projects to go over. 
Item 2: Setting the calendar with the 3rd Wednesday of the month except for 
December which will be the first Wednesday of the Month. December 4th will be our 
only change. Nominations of the chair will be in February not January and please 
consider a vice chair before our next meeting. Planning to go hi-tech and arranging 
county assigned emails, electronic tablets, business cards have been ordered along 
with name placards. 
 

PUBLIC COMMENT 
 

None- Public Comments Closed by Robert Rodriguez



ACKNOWLEDGEMENT OF MINUTES 

Valerie motion for minutes to be approved 
2nd Robert Gibson 
All in favor 

 ACKNOWLEDGEMENT OF CERTIFICAT E OF POSTING 

PUBLIC HEARING 

1. Minor Subdivision 1243-17: OWNER/APPLICANT: Darin Del 
Curto. APN: 025-090-061. LOCATION: 2200 Santa Ana Valley 
Road. REQUEST:  To subdivide a 59-acre property into four 
parcels of 5 to 14 acres plus one 26½-acre remainder lot, with 
Parcel 4 already developed with a residence, in addition to building 
access drives and infrastructure to serve the lots. GENERAL 
PLAN: Agriculture (A). ZONING: Agricultural Productive (AP). 
ENVIRONMENTAL EVALUATION: Addendum to GPA 08-38 and 
ZC 08-166 Mitigated Negative Declaration to find no significant 
impacts to result from the project. PLANNER: Taven M. Kinison 
Brown (Tkinisonbrown@cosb.us) / Michael Kelly (mkelly@cosb.us). 

Item #9 

Planner Michael Kelly gave a presentation of the staff report. 

Open to public – no comments 

The new resolution is 2019-01 

Commissioner Egland proposed the parcel 1243-17 be approved subject to 
conditions of approval with amendments of new resolution. 

Commissioner Gibson seconds the motion 

All in favor 

Motion passes 

 

2. Minor Subdivision PLN180028: OWNER/APPLICANT: Christina 
Bourdet / John Bourdet. APN: 016-050-048-0. LOCATION: 1271 
Los Viboras, Hollister. REQUEST: The applicant proposes to 
subdivide one (1) forty-one (41.0) acre parcel into two (2) parcels of 
twenty-eight (28.0) and thirteen (13.0) acres.  ZONING: Agricultural 
Productive (AP). ENVIRONMENTAL EVALUATION: 
Categorically Exempt, per CEQA Guidelines Section 15061(b)(3). 
PLANNER: Richard Felsing (rfelsing@cosb.us) 

Item #10 

 

Planner Richard Felsing Kelly gave a presentation of the staff report. 

Open to the public: 

Speaker #1 Anne Hall – no issue with the conditions proposed but 
there to answer any questions. 



Commissioner Egland: the exceptions are for the road easements are 
deferred  

Public comments closed 

Commissioner Eggers to motion to approve PLN180028 

Robert Gibson 2nd the motion 

All in favor 

Motion passes 

3. Use Permit PLN180013: OWNER/APPLICANT: Tanimura & 
Antle / Avila Construction. APN: 016-090-018. LOCATION: 1298 
Orchard Road. REQUEST: To construct a mechanized vegetable 
transplant nursery on 96.47 acres, in six separate phases over six 
years, consisting of greenhouses and related facilities with about 
100,000sf of office, storage & maintenance areas, 700,000sf of 
greenhouses,  and  500,000sf  of  outdoor  growing  and  work  
areas.   GENERAL PLAN: Agriculture. ZONING: Agricultural 
Productive (AP). ENVIRONMENTAL EVALUATION: Initial 
Study/Mitigated Negative Declaration. PLANNER: Richard Felsing 
(rfelsing@cosb.us) 

Planner Richard Felsing stated that the applicant has requested to 
come back after they meet to discuss their needs with phasing 
and other concerns. They want to come back in February. They 
are requesting a continuance to February 20th. 

 

Commissioner Navarro motion to grant continuance 

Commissioner Valerie Egland 2nd 

All in Favor 

Motion Passes 

 
DISCUSSION 

4. 2035 General Plan Implementation – Project update on the 
preparation of the new C-3 Regional Commercial Zoning District and 
its application to four (4) sites located along U.S. Highway 101, 
generally located at Betabel Road, U.S. 101/Hwy 129/Searle Road, 
Livestock 101/Cole Road and Rocks Ranch/Red Barn. 

Item #12 

County Consultant Richard James introduced a presentation on the 
project and project area. 

Open to public (3 minutes per speaker) 

Speaker: Andy Hsia-Coron – Referred to the nodes as tumor and 
wants to protect the area and will do what is necessary to stop this 
project. He is quite angry that you would develop in this area. 

Speaker: Robert Robe – Lives by potential project and not against 



development but not the proposed area. He suggested another area 
that would be better. Many people are concerned with water issue 
and tapping into Aromas water district. Please be cautious about this 
issue. 

Speaker: Mary Hsia-Coron – Concerned with water issue and loss of 
wells. Concerned with a hotel that would use a lot of water being 
used and asked “Are you going to help us out?” The water is not 
sustainable as is. She is also concerned about entrance to possible 
dude ranch. Also wanted to please letter from Marla/Katherine 
Anderson wanted to say she is organizing to stop this project. 

Speaker: Wolf James Starkwolf lives in Prunedale. He has been a 
student of indigenous spiritual ways his adult life. There are a lot of 
religious sites and personally say his son was instructed to attend 
ceremony by the rocks. Concerned about religious sites and ancient 
sites. 

Speaker: Glen Skogen – Property owner main concern is when was 
the last traffic study performed? Also, what kind of traffic impact is 
this going to cause. How is it going to effect the roads and questions 
the quality of life. 

Speaker: Dan Devries – General Plan was a done deal and livestock 
101 was a mistake and absolutely a node that should have been 
done. Livestock 101 had designation and should have been a node. 
Also need to preserve area but need to capture develop a great 
aesthetic if developed.  

Speaker: Gina Paoline – Sent letter already and wanted to discuss 
when public notices went out to discuss the nodes. Another issue is 
economics, where is the analysis. Where are they going to come 
from? There is issues with filling retail space, is San Benito going to 
be able to fill spaces? Oakridge water is going to be drawn and used 
if a hotel comes in and they use a lot of water.  

Speaker: Todd Cushman – lives in Aromas from San Jose area and 
speaking of Rocks Rd and doesn’t want to see anything there. Todd 
does not want to see a hotel there; he can hear music from the Red 
Barn every weekend. Time was up. 

        No rebuttals at this time – 

Darryl stated we are not there yet and just collecting information      from 
the public and appreciate all comments and concern. 

Taven Kinison-Brown stated that letters and comments are still going to 
be welcomed and the dialogue will continue. 

Commissioner Robert Gibson stated this is just starting in getting the  

Commissioner Valerie Egland likes the Livestock 101 and stated the 
boundaries need to be looked at very closely. The development 



limitations need to have cultural concerns reviewed as well. Design is 
everything and water issues are another concern and reality based 
aspects of water in the country. I consider those in my own property and 
consider those who have skin in the game and need to be considered. 
We cannot be total selfish if it’s not happening in our backyard. Look 
forward to seeing the progress move forward.  

Commissioner Eduardo Navarro: Likes the proposed nodes like the 3rd 
proposal. Firm believer of cultural aspect and agrees with the stance in 
keeping it thematic and keep areas that are sacred and meeting with 
tribal leaders, much in favor of that. Has follow up questions regarding 
water. Need to get public clarification regarding C3 nodes and getting 
that information to them. 

Commissioner Valerie Egland motion to adjourn 

All in favor 

ADJOURN: Meeting adjourn at 8:43pm 
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Item Number: 3.

MEETING DATE:  2/20/2019

DEPARTMENT: RESOURCE MANAGEMENT AGENCY 

DEPT HEAD/DIRECTOR: John Guertin

AGENDA ITEM PREPARER: Richard Felsing

SBC DEPT FILE NUMBER: PLN180013

SUBJECT:

OWNER/APPLICANT: Tanimura & Antle/Avila Construction. APN: 016-090-018. LOCATION:
1298 Orchard Road.  REQUEST: To construct a mechanized vegetable transplant nursery on
96.47 acres, in six separate phases over six years, consisting of greenhouses and related facilities
with about 100,000sf of office, storage & maintenance areas, 700,000sf of greenhouses, and
500,000sf of outdoor growing and work areas. GENERAL PLAN: Agriculture. ZONING:
Agricultural Productive (AP).  ENVIRONMENTAL EVALUTION:  Initial Study/Mitigated Negative
Declaration.  PLANNER:  Richard Felsing (rfelsing@cosb.us)

AGENDA SECTION:

REGULAR AGENDA

BACKGROUND/SUMMARY:

The proposed facility would speed the transplant process from germination to seedling to
transplantation to regional farm fields through a mechanized 'planttape' technology that reduces
labor and time costs.  The 96.47-acre site lies west of ORchard Road, hosted greenhouses for
several decades in the 1970s and 1980s, and has been intensively cultivated as early as the
1930s.  A 50' riparian corridor would buffer Pacheco Creek, and site design incorporates natural

mailto:rfelsing@cosb.us


flow and vegetated bioswales to treat nonpoint runoff and direct effluent flows into detention
basins. 

BUDGETED:

SBC BUDGET LINE ITEM NUMBER:

CURRENT FY COST:

STAFF RECOMMENDATION:

Staff recommends the Planing Commission approve Use Permit PLN 180013 and adopt the draft
Resolution findings, standard and special conditions of approval, and mitigation measures,
consistent with the County of San Benito General Plan and Zoning Ordinances.

ADDITIONAL PERSONNEL: 

ATTACHMENTS:
Description Upload Date Type
Staff Report PLN180013 Tanim & Antle 2/14/2019 Staff Report

Resolution PLN180013 Tanim & Antle w/ Attachment 1 2/14/2019 Resolution

Attach2 Project Description & Environmental Setting 2/8/2019 Backup Material

Attachment 3: CEQA Initial Study/Mitigated Negative Declaration (Pt 1 of 2) Draft
11/18

2/8/2019 Backup Material

Attachment 3: CEQA Initial Study/Mitigated Negative Declaration (Pt 2of2) Draft
11/18

2/8/2019 Backup Material

Attachment 4a: NOD PLN180013 Tanim & Antle 2/14/2019 Backup Material

Attachment 4b: FINAL CEQA IS/MND--incl. responses to Draft IS/MND; technical
appendices available on request--Jan 2019

2/8/2019 Backup Material

Attachment 4c: MBARD CommentLetter & County Response 2/8/2019 Backup Material

Attachment 5: Phasing Plan PLN180013 Tanim&Antle 2/14/2019 Backup Material
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STAFF REPORT 
 

PROJECT INFORMATION: 

Application: Tanimura & Antle Use Permit  

Date of Hearing: February 20, 2019 

Applicant/Owner: Tanimura & Antle / Avila Construction  

File Number: PLN 180013 

Location: 1298 Orchard Road, Hollister   

APN: 016-090-018-0 

General Plan: A Agriculture 

Zoning: AP Agricultural Productive 

Project Planner: Richard Felsing 

   

PROJECT DESCRIPTION: The applicant proposes to construct a vegetable transplant 

nursery, in six separate phases over six years, consisting of greenhouses and related facilities 

with about 100,000 square feet of office, storage & maintenance areas, 700,000 square feet of 

greenhouses, and 500,000 square feet of outdoor growing and work areas.  The proposed 

project site is a 96.52-acre parcel that hosted greenhouses for several decades during the 1970s 

and 1980s, and was intensively cultivated as early as the 1930s.  The facility will use a 

mechanized transplanting method known as ‘planttape’ technology to reduce time, labor, and 

costs from germination to field.   

 

     Figure 1.  Project Site and Vicinity, with Road Network 

 

SITE CONTEXT:  The 96.52-acre Tanimura & Antle property is bounded by Pacheco Creek 

to the north and west, and by Orchard Road to the southeast.  South of the parcel are orchards 

and cultivated fields, while a light industrial facility is adjacent to the north.  Pacheco 

Highway/SR 156 runs along a small segment on the west side of the property.   

 

The proposed project is situated in an area of mixed agricultural and residential land uses 

characteristic of the Agriculture (A) land use designation outlined in the General Plan (See 
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Table 3-1, page 3-4), consistent with Agricultural Productive (AP) zoning.  This balance has 

favored agriculture on large lots to the northwest and across SR156, tending toward rangeland 

in the northeast foothills.  To the southeast, in general, a higher density of single-family 

residences on smaller lots includes less-intensive agricultural activity, especially on the south 

end of Los Viboras Road, south to Comstock Road, and beyond. This distinction is becoming 

less pronounced as new homes and subdivisions are completed near SR156 and across Pacheco 

Creek from the proposed greenhouses (See Figure 1, previous page). 

 

Scenic Highway:  No 

Seismic Hazards:  No.  The Quien Sabe Fault is about 2,410 feet from Orchard Road and 

the proposed project. 

Fire Hazard:  Non-Wildland/Non-Urban.  

Floodplain:   Not in a Floodplain.  Zone X: Areas determined to be outside the 0.2% 

annual chance floodplain, according to FEMA FIRM Panel: 

06069C0075I, effective April 15, 2009.  

Archaeological Areas: High Sensitivity confined to one location.   

Habitat:  Within impact fee area  

Soils:  Grade 1 Soils 

Williamson Act:  Not under a Williamson Act contract. 

 

 

The project is not in a seismic fault zone; the parcel and Orchard Road are approximately 2,410 

feet from the Quien Sabe Fault. The Non-Wildland/Non-Urban designation indicates a low 

severity fire risk. The parcel is not in a floodplain.  Although it does consist almost entirely of 

Grade 1 soils, the entire parcel will remain in agriculture and agricultural support uses. 

 

 

THE PROJECT 

 

The transplant nursery proposes to use ‘planttape’ technology, an automated transplant system 

involving a tape or belt with evenly-spaced ‘belt loops’ for seedling plugs.  The tape with 

seedlings is rapidly folded and packed for transport and unspooled in the planting process, 

thereby controlling the distance between plants, standardizing the process, and reducing time and 

labor costs.    The central building would be constructed first, and is to consist of 100,000sf of 

administration, storage, receiving and shipping, and germination space, as well as the planttape 

transplant system.  Seedlings are transferred from the main building to greenhouses on belts and 

workbenches, and then to outdoor growing areas, at each successive stage of growth.    

 

 

Figure 2.  The planttape transplant system 
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Development of the site will be paced in response to favorable market conditions. While 

development is envisioned as occurring in six phases over six years, with an eventual build-out 

of 700,000sf of greenhouses, and 500,000sf of outdoor growing areas, these stages will be 

undertaken when the owner-operators determine that the next step is warranted by operational 

need and favorable outlook. 

 

An updated Phase 1 Environmental Site Assessment was requested, in conformance to ASTM 

Practice E 1527-13 requirements; the initial Phase 1 Environmental Assessment.  The updated 

Phase I Environmental Site Assessment Report (CapRock Geology) recommends that a limited 

Phase II Environmental Site Assessment be conducted and reviewed prior to any project 

approvals.  The Phase II Assessment will consist of sampling of shallow soil in the vicinity of the 

ASTs for hydrocarbons and shallow soil sampling near the discharge pipe to Pacheco Creek for 

pesticides, herbicides and heavy metals.    

 

Prior to commencing with any Phase 1 construction activity, the entire site will be graded; 

involving roughly 82,000cy/82,000cy cut and fill.  The owners/applicants shall (are conditioned 

to) submit a Final Site Grading Plan to Public Works for review and approval.  The Final Site 

Plans will include Landscape Plans, and architectural plans inclusive of Lighting Design Plans.  

Twenty-two trees will be removed, in conformance to the County tree protection ordinance, and 

adhering to the recommendations of the Tree Report prepared by Certified Arborist Jeff Ono.  

Site design uses natural nonpoint drainage patterns to direct runoff southwest into the proposed 

bioswale running along the south property boundary, where it would move westward into the 

proposed detentions basins.  The required 50’ riparian buffer is incorporated into the site design, 

running along the west and north property boundaries. 

      

Water and Septic Service.  The parcel contains two existing water wells (one potable), and has 

access to blue valve water service (‘San Felipe water’).  The blue valve water and existing wells 

would be used for irrigation and for operations, as both qualify as agricultural purposes.  To 

supply drinking water, a second well would be drilled in close proximity to the existing well, 

near Pacheco Creek and within the riparian buffer. 

 

On-site septic would provide treatment for the 54-person occupant load, plus visitors.  Applicants 

have worked with County Department of Environmental Health to configure the site so that truck 

traffic and employee parking will not impact, travel over, or park on the leach field.   

 

  

PLANNING AND ZONING 

 

The property is designated as Agriculture (A) by the General Plan and Agricultural Productive 

(AP) under the Zoning Ordinance. The Agriculture land use category is designed “to maintain 

productive agricultural lands” across a wide range of agricultural activities and land uses. 

Agricultural support uses such as processing facilities and greenhouses are allowed under this 

designation, subject to issuance of a use permit.  

 

The proposed transplant nursery would maintain productive agricultural lands in the County of 

San Benito by increasing farm operation efficiency from-germination-to-seedling-to-field by 

utilizing an automated ‘planttape’ technology. This would also keep outlying fields in 
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continuous cultivation, maximizing output and maintaining the farm operator’s ability to thrive 

in an increasingly competitive marketplace.   
 

The proposed facility is an agricultural use that enables the farm operator to “manage their land 

and operations in an efficient, economically viable manner,” fulfilling General Plan policy 

objectives in several ways (Goal LU-3, long term preservation of the agricultural industry;  

LU-3.2, Agricultural Integrity and Flexibility).  It also qualifies as an “agriculture support use” 

that enables the farm operator to make more effective use of other agricultural lands, and 

maintaining the economic viability of the farm operation in the process. 
 

Under Agricultural Productive (AP) zoning commercial greenhouses are allowed but require a 

conditional use permit (§25.07.005(B) Commercial greenhouses and mushroom growing 

facilities).  Agriculture is a permitted use; approval of commercial-scale operations require 

approval by the Planning Commission (§25.07.004, §25.07.005). 

 

The proposed facility is consistent with the applicable Agricultural Productive (AP) zoning 

provisions, subject to conditional approval by the Planning Commission. 
 

 

STAFF ANALYSIS 
 

Intensifying and automating the nursery transplant process enhances the reliability and 

efficiency of a core agricultural process and provides a critical competitive edge to the 

applicant/farm operator.      
 

Returning the 96.52 vacant, underutilized acres to active use by reestablishing a greenhouse 

complex on the site would reverse the condition of the property, taking it all the way from a 

degraded, neglected, and dis-used parcel to a property developed to the highest and best use.   
 

Hosting the intensive, mechanized transplant process on this parcel would be a highly efficient 

land use.  By siting the proposed greenhouse complex on a parcel that had already been heavily 

impacted by an extensive greenhouse operation, the owner is able to confine major 

environmental impacts to the already degraded property, while developing a facility that would 

contribute to the competitiveness and continued viability of the local agricultural economy.  

 

Siting the facility on the vacant, unused parcel provides ready access to Fairview Road and 

SR156, and from there to the region’s transportation backbone, allowing effective, easy access 

to row-cropped agricultural fields, county-wide. The project is suitably located in relation to 

public infrastructure, and within emergency service areas with adequate response times.   

 

While the facility’s function fits the mixed agricultural-residential landscape context, the 

project is not likely to adversely affect other properties.  Standard and special conditions of 

approval and  mitigation measures developed during the review process would reduce the 

potential for the project to cause damage, hazards, or nuisance conditions to persons or 

property.  

  

ENVIRONMENTAL EVALUATION:  An Initial Study was prepared by Denise Duffy & 

Associates and managed and reviewed by County staff. The document was circulated from 

November 21, 2018 to December 20, 2018.  Comments were received from the Native 

American Heritage Commission (NAHC) to ensure government-to-government consultation 
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occurred under AB-52, and from the Monterey Bay Air Resources District (MBARD) to verify 

greenhouse gas emissions (GHG) calculations.  Documentation of the work conducted was 

provided to the inquiring agencies, resolving the inquiries.  See Attachment 3 of Exhibit B: 

Initial Study/Mitigated Negative Declaration(IS/MND). All concerns have been addressed and 

no outstanding issues remain.  The document represents the independent determinations of 

staff.  Mitigation measures have been prepared for potential impacts on aesthetic, biological, 

cultural, land use, and transportation resources.  Implementation of mitigation measures and 

standard and custom conditions of approval will assure a less than significant impact on the 

environment. Therefore staff recommends that the Planning Commission consider the study 

with the draft mitigation measures and that a determination be made to prepare and adopt a 

Mitigated Negative Declaration. 
 

 
STAFF RECOMMENDATION: Staff recommends that the Planning Commission adopt the 
attached Mitigated Negative Declaration (MND) and act on the draft resolution that includes 
findings and standard and special conditions of approval, consistent with the County of San 
Benito General Plan and Zoning Ordinances, to approve Use Permit PLN 180013  
 

EXHIBITS 

A. Project Data Sheet  

B. Draft Resolution approving PLN 180013; with:  

Attachment 1:   Site Plan Set; 11x17, hard copy 

Attachment 2:   Project Description and Environmental Setting 

Attachment 3:   Initial Study/Mitigated Negative Declaration (IS/MND) 

Attachment 4a:  CEQA NOD (Notice of Decision)   

Attachment 4b:  Final CEQA IS/MND; technical appendices available  

Attachment 4c:  MBARD Comment Letter & County Response 

Attachment 5:  Phasing Plan, File # 3441-PHASING PLAN-24x36, May 22, 2018 

 

 
 

 



PLN 180013 Page 6 of 7 Tanimura & Antle 

 
 

 

       

 

 

 
 

 

 

 



PLN 180013 Page 7 of 7 Tanimura & Antle 

Exhibit A:  Project Data Sheet PLN 180013 

Tanimura & Antle / Avila Construction / 1298 Orchard Road, Hollister  

 
Project proposal:  To construct a vegetable transplant nursery on the 96.52-acre parcel west of 

Orchard Road, to consist at full build-out of 100,000sf main building for operations, 700,00sf of 

greenhouses, and 500,000sf of outdoor growing areas 
 

Assessor Parcel Number: 016-090-018-000 
 

Legal Lot of Record:  The 129.34 acre parcel appears as Parcel 2 on Book 3 of Parcel Maps at Page 

15, County of San Benito, or 3 PM 15, with a recordation date of June 4, 1976. The property was 

conveyed from Peter N. Groot, Trustee of the P & E Groot Family Trust to the Tanimura & Antle Land 

Company, LLC, by grant deed recorded on June 11, 2015 as Rec File No. 2015-0005577.  The grant 

deed was re-recorded  
 

Permit Requirement: Use Permit 
 

Zoning: AP Agricultural Productive   
 

General Plan:  A Agriculture  
 

Land Use:  Not currently in use; dormant.  
 

Minimum Building Site Allowed:  5 Acres 
 

Lot Sizes:    Parcel   141.86 acres total 

  West of Orchard 96.52 acres 

  East of Orchard  45.34 

  

Sewage Disposal: On-site Septic  
 

Water:  An existing well is situated on the bank of Pacheco Creek.  A second well will be sited nearby 

to supply drinking water to employees and visitors.   
 

CEQA Determination: An Initial Study and Mitigated Negative Declaration (IS/MND) were prepared, 

and mitigation measures were developed that would reduce potential project impacts to a level that 

would have a less than significant effect on the environment.  
 

FEMA Flood Zone:  Not in Floodplain.  Zone X, areas determined to be outside the 0.2% annual 

chance floodplain, according to FEMA FIRM 06069C0090D, effective April 15, 2009. 
 

Fire Severity:  Non-Wildland/Non-Urban 
 

Within earthquake fault zone:  No. Orchard Road is approximately 2,410 feet from the Quien Sabe 

Fault. The project site is west of Orchard Road. The entire parcel, on both sides of Orchard, is well 

outside the seismic study zone. 
 

Williamson Act Contract Area:  No 
 

Is the proposal consistent with the General Plan Designation and Zoning? Yes. The proposed 

vegetable transplant nursery is an agricultural activity as defined by Agricultural Productive (AP) 

zoning, requiring a conditional use permit (§25.07.005(B) Commercial greenhouses and mushroom 

growing facilities). The Agriculture (A) land use designation allows agricultural support uses in order to 

maintain the productivity of agricultural land.  The proposed transplant nursery intensifies the process 

in a way that will increase agricultural productivity in the fields receiving the seedlings, and increase 

operational efficiency on the subject parcel. 
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BEFORE THE PLANNING COMMISSION OF THE COUNTY OF SAN BENITO 

 
 

A RESOLUTION OF THE SAN 

BENITO COUNTY PLANNING 

COMMISSION APPROVING 

PLN180013, A USE PERMIT FOR A 

VEGETABLE TRANSPLANT 

NURSERY AT 1298 ORCHARD 

ROAD, APN 016-090-018. 

) 
) 
) 

Resolution No. 2019-03 

) 
) 
) 
) 

 
 

      
WHEREAS, Tanimura & Antle, Inc. and their representative Avila Construction filed an 

application on April 12, 2018, to construct a vegetable transplant nursery on property under their 
ownership at 1298 Orchard Road; and 

 

WHEREAS, County staff received the proposal as Use Permit PLN180013 and 
distributed this plan to responsible County and peer agencies for review and comment; and 

 

WHEREAS, the subject parcel straddles Orchard Road and the proposed facility is to be 
sited on the 96.52-acre portion of the property (APN: 016-090-018) west of Orchard and 
approximately 3,500 feet north-by-northeast of Fairview Road; and  

 

WHEREAS, the applicants propose to construct the facility in phases with a central 
building, greenhouses, and outdoor growing beds; consisting of approximately 100,000 square 
feet of office, storage & maintenance areas, 700,000 square feet of greenhouses, and 500,000 
square feet of outdoor growing and work areas; and  

 
WHEREAS, the subject parcel has a General Plan designation of A Agriculture and a 

zoning designation of AP Agricultural Productive; and 
 

WHEREAS, the County assessed the potential for any substantial effect on the 
environment for the project consistent with the requirements of the California Environmental 
Quality Act (CEQA) by preparing an Initial Study and Mitigated Negative Declaration 
(IS/MND), developing mitigation measures that would reduce any impact to below-substantial 
levels, and circulating the IS/MND for agency and public review from November 19, 2018 to 
December 20, 2018; and  

 
WHEREAS, comments were received from the Native American Heritage Commission 

(NAHC) to verify that government-to-government consultation with relevant Native American 
nations had occurred as required under AB-52, and from the Monterey Bay Air Resources 
District (MBARD) to check calculations estimating greenhouse gas (GHG) emissions; and  

 
WHEREAS, both inquiries were resolved to the satisfaction of each agency (See CEQA 

IS/MND for letters from and responses to the Native American Heritage Commission (NAHC) 

and the Monterey Bay Air Resources District); and 
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WHEREAS, no unusual circumstances, features of the land, or unexpected issues have 
arisen with the newly proposed location; and   

 
WHEREAS, on January 16, 2019, the Planning Commission continued the matter to a 

date certain, at the request of the applicant, to discuss and affirm the timing of conditions of 
approval related to road improvements; and 

 

WHEREAS, on February 20, 2019, the Planning Commission in considering Use Permit 
PLN180013 heard and received all oral and written testimony and evidence that was made, 
presented, or filed, and all persons present were given an opportunity to hear and be heard with 
respect to any matter related to the petition; and 

 

WHEREAS, at the conclusion of the public testimony, the Planning Commission closed 
the public hearing, deliberated, and considered the merits of the proposal.  
 

 

 

NOW THEREFORE BE IT RESOLVED that based on the evidence in the record, the 
Planning Commission of the County of San Benito hereby finds as follows: 
 
 

California Environmental Quality Act (CEQA) Finding 
 

Finding:  In accordance with the California Environmental Quality Act (CEQA) Guidelines 
Section 15074, the Planning Commission considered the proposed Initial Study / Mitigated 
Negative Declaration together with the comments received during the public review process 
prior to approving the project, and finds, on the basis of the whole record before it, including the 
initial study and any comments received, that any potential for the project to have a significant 
effect on the environment has been mitigated to a less than significant level, and that the 
Mitigated Negative Declaration reflects the Planning Commission’s independent judgment and 
analysis, and adopts the Mitigation Monitoring Reporting Program (MMRP) and Notice of 
Determination (NOD); and 
 

Evidence:  The proposed use would re-establish a former use on the property, which had been heavily 

impacted by greenhouse-based cut-flower production during the 1970s and 1980s, and by intensive 

cultivation as far back as the 1930s.  The proposed project was circulated to responsible agencies and 

any review comments were incorporated into the IS/MND; and standard and special conditions of 

approval and mitigation measures were developed to minimize impact on the public generally, on 

neighboring residents, and on the environment.   

 
 

BE IT FURTHER RESOLVED by the Planning Commission of the County of San 

Benito that it hereby finds as follows:  
 

 

Use Permit Findings 
 

Finding 1: That the proposed use is properly located in relation to the General Plan, and the 
community as a whole and to other land uses, transportation, and service facilities in the vicinity. 
 

Evidence:  The General Plan land use designation for the parcel is Agriculture (A), which is designed 

“to maintain the productivity of agricultural land” and allows agricultural support uses and facilities. 
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Site location provides access to the entire row-cropped agricultural region, and is properly located in 

relation to the community as a whole, emergency services, and transportation infrastructure.  
 

Traffic generated by the proposed facility would travel about 3,500 feet to Fairview Road (an arterial) 

and another 937 feet to SR156 (a state highway linking US101 and State Route 152). The arterial and 

state highway provide quick access to intensively cultivated agricultural regions around the County, 

and are constructed to a capacity and level of service that would not be burdened by the proposed 

project.  The facility is reasonably sited within the service areas of the relevant emergency services 

agencies, and well within adequate response times. 
 

Finding 2:  That the proposed use, if it complies with the conditions upon which approval is made 
contingent, will not adversely affect other properties in the vicinity or cause any damage, hazard, or 
nuisance to persons or property. 
 

Evidence: The proposed facility is located within a land use context consisting of residential and 

agricultural uses, impacts to which are mitigated by standard and special conditions of approval and 

by a mitigation monitoring and reporting program developed during the environmental review process.  
 

Evidence: Visual and aesthetic impacts would be minimized by earth-toned non-reflective paint, 

shielded glare-reducing lighting, hours of operation, and landscape plantings strategically located to 

obscure and soften views of the facility’s structural components.  While a reasonable fit with existing 

uses and  nearby surroundings, the intensive nature of the facility prompts these measures to reduce 

impacts on neighboring residences  and farming operations.  A Hazardous Materials Business Plan is 

required as a condition of approval, and no adverse impacts nor any damage, hazards, or nuisances 

are expected given that operational aspects—noise, light, pesticides, and herbicides—would be 

contained on-site and minimized by ordinance.  
 

Evidence: County departments and responsible agencies have reviewed the application and 

recommended conditions of project approval to address possible effects on the vicinity and the overall 

County general public and to prevent hazard or nuisance to persons and property.    

Conditions of Approval 
 

1. Indemnification:  APPLICANT shall defend, indemnify, and hold San Benito County, 
its agents, officers, and/or employees (hereinafter “COUNTY”) free and harmless from 
any and all suits, fees, claims, demands, causes of action, proceedings (hereinafter 
collectively referred to as “Legal Action”), costs, losses, damages, liabilities and 
expenses (including, but not limited to, an award of attorneys’ fees, expert witness fees, 
and court costs) incurred by COUNTY arising (directly or indirectly) or resulting from 
the review, processing, consideration, or approval of APPLICANT’S Project or action 
taken by COUNTY thereon, including Legal Actions based on the negligence of 
COUNTY.  APPLICANT will reimburse COUNTY for any damages, costs, or fees 
awarded pursuant to any settlement, default judgment, or other judgment taken against 
the County, whether the result of Applicant’s decision not to defend Legal Action or 
otherwise.  COUNTY retains its discretion to direct counsel regarding whether to defend, 
settle, appeal, or take other action regarding any Legal Action. APPLICANT shall defend 
COUNTY'S actions with competent legal counsel of APPLICANT’s choice without 
charge to COUNTY, subject to COUNTY approval, which shall not be unreasonably 
withheld.  Nothing contained in the foregoing, however, shall be construed to limit the 
discretion of COUNTY, in the interest of the public welfare, to settle, defend, or appeal, 
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or to decline settlement or to terminate or forego defense or appeal of a Legal Action.  
Furthermore, in no event shall COUNTY have any obligation or liability to APPLICANT 
in connection with COUNTY'S defense or prosecution of litigation related to the Project 
(including, but not limited to, the outcome thereof) or in the event COUNTY elects not to 
prosecute a case or defend litigation brought against it.  If either COUNTY or 
APPLICANT determines in good faith that common counsel presents a bona fide conflict 
of interest, then COUNTY may employ separate counsel to represent or defend the 
COUNTY, and APPLICANT shall pay the reasonable attorneys’ fees and costs of such 
counsel within thirty (30) days of receiving an itemized billing statement or statements.  
[Planning]   
 

2. Successors in Interest:  The conditions of approval are binding on all successors in interest of 
Applicant, whether succession is by agreement, operation of law, or other means, including but 
not limited to all future owners utilizing this use permit.  [Planning] 
 

3. Agreement with All Conditions of Approval:  Prior to or upon approval by the Planning 
Commission, Applicant shall sign the statement below certifying that Applicant is in agreement 
with all conditions of approval.  [Planning] 

 

a. I certify that I understand and agree to comply with all Conditions of Approval imposed 
by the Planning Commission, or Board of Supervisors as applicable, on this Permit.   

 

b. Applicant Signature: ________________________________________________ 
 

c. Date:  ________________________________________________ 
 

4. Conformity with Plan:  The development and use of the site shall conform substantially to the 
proposed project description, site plan, and conditions of approval as approved by the Planning 
Commission.  Any increase in the nature or intensity of land use on the site beyond that already 
analyzed shall be subject to further Planning review and approval.  Approved plans and 
specifications shall not be substantially changed, modified or altered without written 
authorization from the Planning Department.  All work shall be in accordance with the 
approved plans and with San Benito County Code.  [Planning] 
 

5. Compliance Documentation:  Prior to issuance of building permits, the applicant shall submit 
a summary response in writing to these conditions of approval documenting compliance with 
each condition, including dates of compliance and referencing documents or other evidence of 
compliance.  [Planning] 
 

6. Notice of Determination (Fish & Game Fees):  The applicant/owner shall be required to file 
a Notice of Determination for the project and pay Fish & Game fees of $2,354.75. The notice 
shall be provided by the County Planning Department and filed with the County Clerk within 
five (5) days of approval of the project. An administrative fee of $50.00 shall be submitted to 
the Planning Department for the filing of the notice. [Planning/CDFW]  
 

7. Aesthetics:  Standard conditions that address adverse impacts to neighboring persons and 
property apply to this project, in conformance with County ordinance, and are incorporated into 
the Mitigation Measures (MMs). See MMs AES 4.1-1 for Landscape Plan requirements.  
See AES 4.5-2 for Architectural Plan and Lighting Plan requirements. All mitigation 
measures are found in the Mitigation Measures Monitoring Program (MMRP). [Planning] 
 

8. Cultural Resources:  Standard conditions protecting cultural and archaeological 
resources apply to this project, and are incorporated into the Mitigation Measures (MMs).  
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See MMs CUL 4.5-1, CUL 4.5-2, CUL 4.5-3, and CUL 4.5-4 in the attached Mitigation 
Measures Monitoring Program (MMRP). [Planning] 
 

9. Tree Removal:  The owners/applicants shall adhere to the County tree protection 
ordinance (§25.29.210) by following and fulfilling the recommendations of the Tree 
Assessment dated June 14, 2018 and conducted/produced by ISA Certified Arborist #536 
Frank Ono, and shall meet the mitigation measures incorporated into the Mitigation 
Measures Monitoring and Reporting Program (MMRP) and as specified in MMs BIO 
4.4-3, BIO 4.4-4.   

 

Division of Environmental Health:  

10. Hazardous Materials:  Prior to issuance of building permits, the owner/applicant is required 
to complete a Hazardous Materials Business Plan (HMBP) and shall submit the HMBP to the 
County Division of Environmental Health (DEH).  [Environmental Health] 

 

11. Sewage Disposal:  A licensed engineer or (equivalent) knowledgeable in designing onsite 
waste water treatment systems shall be required to design the septic system for all commercial 
structures with plumbing.  Additionally: 

a. No part of the septic system shall be located in an area subject to vehicular traffic or parking. 
b. The owner shall provide a detailed plot plan to DEH showing the location of the septic 

system and all distances from all structures and water wells (existing and proposed).  
c. The owner shall provide to DEH, stamped and signed by the engineer, a detailed drawing of 

the septic system. 
d. Prior to operation of the proposed facility, the owner/applicant shall secure permits and 

construct facilities to the satisfaction of the County Department of Environmental Health. 
 

12. Water:  The owner/applicant has indicated a new drinking water well will be installed, and that 
there will be 54 employees plus visitors at this site.  Prior to issuance of any building permits, 
and prior to beginning any construction activities:    

a. The owner shall contact the State Office of Drinking Water if/when more than 25 employees 
and guests are present on-site during any time of business operations.  

b. The owner/applicant shall obtain a permit to drill a new well from the County Water District. 
c. The owner/applicant shall submit documentation to DEH that the water quality meets Title 

22 requirements. 
d. The owner/applicant shall provide documentation of sufficient water quantity to DEH.  The 

required flow rate depends on the number of service connections. Two or more connections 
shall require a 24-hour pump test.   

e. Prior to operation of the proposed facility, the owner/applicant shall secure permits and 
construct facilities to the satisfaction of the County Department of Environmental Health. 

f. In the event that more than one structure is connected to and served by the water system, the 
owners shall contact DEH and provide the total number of structures served.  More than two 
(2) connections to this water system require  the   owners to obtain   a  Small  Water  System 
permit  (LSWS) permit from DEH. 

Public Works:   

13. Improvement Plan:  The owner shall submit a detailed Improvement Plan for approval by the 
County Engineer; submittal shall include an estimate of construction costs performed by the 
project engineer.  Payment of the relevant plan checking fee, which shall be based on the 
engineer’s estimate, will be required with the Improvement Plan submittal.  An inspection fee 
will also be required prior to issuance of permit. [§23.31.001; § 23.31.02(E)&(G); §5.01.048] 
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The following elements of the Improvement Plan are required as conditions of approval: 
   

a. Grading Plan:  the owner/applicant shall submit a Final Site Grading Plan for the initial 
site grading of the entire 96-acre parcel before any Phase 1 activity begins.  The Grading 
Plan shall be reviewed and approved by the County Engineer before any earthmoving 
begins, and include required notes relating to standard requirements, conditions and 
mitigations measures. 

 

b. Drainage & Erosion Control: The applicant shall comply with County Drainage Standards 
by providing drainage and erosion control details for the project, including drainage 
calculations and construction details for the proposed bioswale, and the two new storm 
water basins.  Drainage plans must show how the runoff will be contained within the site.  
Note that the existing ditch running along the length of the south property line carries runoff 
from off-site east of Orchard Road:  the ditch runs south along Orchard, until it meets the 
project site’s southern border, where it turns and runs west until it flows into the ditch along 
SR156. Hydraulic calculations shall determine whether capacities of the proposed bioswale 
and the property line drainage ditch are such that neither one compromises the other during 
storm events.  

 

c. The applicant shall obtain a Construction Activities Storm Water General Permit (General 
Permit), file a complete Notice of Intent (NOI) package, and develop a Storm Water 
Pollution Prevention Plan (SWPPP) per State Water Resources Control Board requirement. 
A Waste Discharger Identification (WDID) number or Erosivity Waiver shall be provided to 
Public Works prior to the beginning of any construction activities.. 

 

d. The applicant shall provide confirmation that Central Coast Regional Water Quality Control 
Board (CCRWQCB) drinking water and septic requirements have been satisfied, and will be 
satisfied throughout the course of all six phases of the project. 

 

e. Roadway Dedication:  Prior to issuance of occupancy permit, the applicant shall dedicate 
land, along both east and west portions of the entire property frontage on Orchard Road, to 
complete the full 60 feet of right-of-way (ROW).  Any permanent structures not part of the 
Orchard Road ROW improvements shall be constructed outside of the dedicated ROW. 

 

f. Improvements to Driveways and Entrances/Aprons: The applicant shall construct 
enhanced driveways, entrances, and/or aprons to meet CALTRANS standards, or MUTCD 
standards, to the satisfaction of the County Engineer, providing for truck turning radii, 
geometric design, and general safety.  These improvements shall be constructed prior to or 
as each driveway comes into use, and are to be tied to project phasing. Building permits 
shall not be issued for the current or subsequent project phase until relevant driveway(s) and 
entrance(s) are constructed.                          [§ 25.43.005(D)(5) and § 25.43.005(D)(6)]     

 

g. Traffic/Improvements (TRA 4.14-2): The applicant shall enter into a deferred 
improvement agreement with the County to fulfill Mitigation Measure TRA 4.14-2 to the 
satisfaction of the County Engineer and at the discretion of the Planning Director, in 
accordance with the TIA for this project, prior to issuance of a Phase 5* building permit.  
See MM TRA 4.14-2 on page 84 of the IS/MND and in the Mitigation Monitoring & 
Reporting Plan (MMRP). (*As shown on Attachment 5: Project Phasing Plan, File # 
3441-PHASING PLAN-24x36, Whitson Engineers/Avila Construction, dated May 22, 
2018.) 

 

h. Traffic/Improvements (TRA 4.14-3):  Prior to issuance of a building permit for 
Phase 5*, a traffic study shall be conducted to County standard to determine daily 
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traffic volumes (ADT).  If the traffic study determines that the ADT has 
reached/exceeds 1,500 vehicles per day, the applicant shall enter into an improvement 
agreement with the County  to the satisfaction of the County Engineer and at the 
discretion of the Planning Director, to fulfill the requirements Mitigation Measure 
(MM) TRA 4.14-3.  SeeMM TRA 4.14-3 on pages 86-87 of the IS/MND and in the 
Mitigation Monitoring & Reporting Plan (MMRP).    (*As shown on Attachment 5: 
Project Phasing Plan, File # 3441-PHASING PLAN-24x36, Whitson Engineers/Avila 
Construction, dated May 22, 2018.) 

 

i. Parking: As part of improvement plan submittal, the applicant shall show and delineate 
parking spaces and confirm that the site can accommodate the anticipated employees, 
visitors and company vehicles, as well as truck loading and parking areas, per County 
Parking regulations. 

 

j. Encroachment Permit:  The applicant shall obtain a Public Works Encroachment Permit 
for any work performed within the County Right-of-Way (ROW) prior to commencement of 
any improvements associated with this project. 

 

Soils/Geologic 

14. Design and implementation of any site improvements for this project shall be based on the 
recommendations of the Geotechnical Engineer per the Geotechnical Report (File No. 6944-
18.04; Grice Engineering; June 15, 2018).  A complete compilation of test reports along with a 
letter from the Geotechnical Engineer attesting to compliance with requirements and 
recommendations of said shall be submitted to Public Works and Planning upon completion of 
site improvements. 

 

Phase I Site Assessment, Updated 

15. In conformance with ASTM Practice E 1527-13 requirements, an updated Phase I 
Environmental Site Assessment was required, conducted by CapRock Geology, and submitted 
to the County of San Benito (Ref. No. 5050-01, dated December 22, 2018).  Prior to any 
construction activity or project approvals, all recommendations of the updated Phase I 
Environmental Site Assessment shall be fulfilled.  The applicant shall conduct a limited Phase 
II Environmental Site Assessment and, and prior to any project approvals, shall submit the 
report to the County and obtain review and approval of the Phase II ESA report from Public 
Works and Planning.  The Phase II Assessment will consist of sampling of shallow soil in the 
vicinity of the (Aboveground Storage Tanks) ASTs for hydrocarbons and shallow soil sampling 
near the discharge pipe to Pacheco Creek for pesticides, herbicides and heavy metals.    

 

Fire 

16. Sprinklers:  The applicant shall provide sprinklers in the central (non-greenhouse) building.  
The applicant shall provide 4 to 6 fire hydrants on the property.   

 

The project, including driveway details, shall meet the standards set forth in the latest adopted 
editions of the California Fire Code, California Building Code, San Benito County Ordinances 
822 and 823, Public Resources Codes 4290 and 4291 and all other related codes as they apply 
to a project of this type and size.  [Fire, Public Works] 

 

17. Water Softeners:  Use of on-site regenerating water softeners shall be prohibited; off-
site regeneration softening systems may be used subject to the approval of the San Benito 
County Water District.  Use of water softener loops shall be prohibited; no water softener 
loops may be installed.   
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Monterey Bay Air Resources District—Air Quality 
 

18. Trenching Activities:  When old underground piping or other asbestos-containing 
materials are encountered during trenching activities, Rule 424 could apply. 
https://www.arb.ca.gov/drdb/mbu/cur.htm.  Please contact Shawn Boyle in the 
Compliance Division at (831) 647-9411. 

 

19. Irrigation Pumps: For any irrigation pump installation, now or future, the Air District 
(MBARD) recommends the use of electric pumps, due to benefits to air quality, lower 
long-term maintenance costs, and improved efficiency. (pg. 35) 

 

20. Permits Required:  Air District permits or registration with the California Air Resources 
Board (CARB) may be required for portable construction equipment with engines 50 Hp 
or greater.  Please contact the  Air District’s Engineering Division at (831) 647-9411 

 

21. Sensitive Receptors:  Due to nearby proximity of sensitive receptors (nearest ~250 feet 
from project site), the Air District recommends using cleaner than required construction 
and tree removal equipment conforming to ARB’s Tier 4 emission standards, and 
whenever feasible, recommends that construction equipment use alternative fuels such as 
compressed natural gas (CNG), propane, electricity or biodiesel. This would have the 
added benefit of reducing diesel exhaust emissions. 

 

22. Dust Control:  A Note shall be placed on the Final Grading, Landscape, and Engineering 
Plans listing the following dust control measures.  To ensure proper implementation of 
the fugitive dust control measures the owner/applicant shall: 
a. Water all active construction areas at least twice daily.  Frequency should be based on 

the type of operation, soil, and wind exposure. 
b. Apply chemical soil stabilizers on inactive construction areas (disturbed lands within 

construction projects that are unused for at least four consecutive days). 
c. Apply non-toxic binders (e.g., latex acrylic copolymer) to exposed areas after cut and 

fill operations and hydro-seed the area. 
d. Haul trucks shall maintain at least 2’0” of freeboard. 
e. Cover all trucks hauling dirt, sand, or loose materials. 
f. Plant tree windbreaks on the windward perimeter of construction projects if adjacent 

to open land. 
g. Plant vegetative ground cover in disturbed areas as soon as possible. 
h. Install wheel washers at the entrance to construction sites for all exiting trucks. 
i. Pave all roads on construction sites. 
j. Sweep streets if visible soil material is carried out from the construction site. 
k. Post a publicly visible sign displaying the telephone number and person to contact 

regarding dust complaints. This person shall respond to complaints by taking corrective 
action within 48 hours.  The phone number shall be visible to under Rule 402 (Nuisance).     

 

 

THE MITIGATION MONITORING AND REPORTING PROGRAM 
 

23. The Mitigation Monitoring and Reporting Program for the Tanimura & Antle Project/ 
PLN180013, and Initial Study/Mitigated Negative Declaration, is hereby incorporated into 
these conditions of approval and made a part.  See the attached pages that follow.
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Mitigation Monitoring & Reporting Plan 

 

MM 

 
Mitigation Measure 

Responsible 

Agency or 

Party 

Timing of 

Verification 

Method of 

Verification 

Verification of 

Completion 

date 
reviewer 

initials 

AES 4.1-1 

The project proponent shall submit a landscaping plan for review and approval by 
the RMA Planning Division prior to the issuance of a building permit. The landscaping 
plan shall incorporate landscape plantings every 10 to 15 feet along the 300- to 400-
foot frontage of Highway 156, from Pacheco Creek to the project boundary to partially 
screen potential views of the project from Highway 156. Landscaping shall consist of 
drought-tolerant native species along with other acceptable species identified by the 
County. Final landscaping plan shall identify the location, number, and types of 
plantings that would soften the visual impacts from Highway 156 and shall identify 
success metrics, such as survival and growth rate for the plantings. Plant material shall 
be selected to grow to be at least fence height (6 to 8 feet tall) and be strategically 
placed to minimize impacts to scenic views from those traveling on Highway 156. 
 

The above referenced standards, components and materials shall be denoted on 
building plans. A copy of said standards, components, and materials shall be 
submitted with grading and building plans prior to issuance of building permit(s) for 
project development. 
 

Note:  The purpose of this mitigation is to reduce impacts from short-range views of the 
project from Highway 156 through the strategic placement of landscape planting; 
complete visual screening of the project site is not proposed. 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

Prior to 
issuance of 
building 
permits 

Review & 
Approval of 

Landscaping 

Plan  

by Planning 
Division 

  

AES 4.1-2 

The scenic character and quality of the area surrounding the project site would be 
protected by taking the following (or equivalent) actions: 

 

Prior to issuance of the first building permit for the project, the project proponent 
shall submit architectural plans for review and approval by County Planning staff. 
 

Lighting Plan/Lighting Design shall be included in the architectural plans, and 
shall follow all necessary design requirements as outlined in County Code § 19.31. 
 

The architectural plans shall include all proposed building elevations, materials, 
colors, textures, light fixtures, and perimeter fencing, and shall satisfy the following: 
▪ Building colors compatible with surrounding terrain (earth tones and non-

reflective paints) shall be used on exterior surfaces of all structures, including 
greenhouses, fences and walls. 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

Prior to 
issuance of 
building 
permits 

Review & 
Approval of 

Architectural 

Plans  
by Planning 
Division 
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▪ High contrast color combinations, such as very dark brown adjacent to white, 
shall be avoided on the exterior of buildings or individual structures’ roofs, 
walls, and fascia. 

▪ Roof vents shall be the same earth tone shade as the surrounding roof surface. 
▪ Use minimally reflective glass and paint colors to minimize reflective glare. 

 

The above referenced standards, components, and materials shall be denoted on 
building plans and apply to all phases of the project. A copy of said standards, 
components, and materials shall be submitted with grading and building plans prior to 
issuance of building permit(s) for project development. 

BIO 4.4-1 

A note shall be placed on Final Grading and Building Plans that the Project shall 
adhere to the following requirements: 

 
Activities that may directly affect (e.g. vegetation removal) or indirectly affect (e.g. 
noise/ground disturbance) nesting raptors and/or nesting bird species occurring within 
or immediately adjacent to the project site will be timed to avoid the breeding and 
nesting seasons. Specifically, the project applicant will schedule grading with heavy 
machinery and vegetation &/or tree removal after September 16 and before January 31. 
 

If activities must occur during the breeding and nesting season (February 1 through 
September 15), a qualified biologist shall conduct pre-construction surveys for 
nesting raptors and other protected nesting bird species within 300 feet of the 
proposed construction activities. Pre-construction surveys should be conducted no 
more than 7 days prior to the start of the construction activities during the early part 
of the breeding season (February through April) and no more than 14 days prior to the 
initiation of these activities during the late part of the breeding season (May through 
August). 

 
If raptor or other bird nests are identified within or immediately adjacent to the project 
site during the pre-construction surveys, the qualified biologist shall notify the 
proponent and an appropriate no-disturbance buffer shall be imposed within which no 
construction activities or disturbance shall take place (generally 300 feet in all directions 
for raptors; other avian species may have species-specific requirements) until the young 
of the year have fledged and are no longer reliant upon the nest or parental care for 
survival, as determined by a qualified biologist. 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

Upon 
submittal of  
Grading and 
Landscaping 
Plans (Note) 
/ 
Prior to any 
construction 
activities. 

Review & 
Approval of 

Grading 

Plans by 
Public Works 
and Planning   
  
Review & 
Approval of 

Building Plans

by Building 
and Planning  
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BIO 4.4-2 

A note shall be placed on Final Grading and Landscaping Plans that the Project shall 
adhere to the following requirements: Prior to site work involving any tree removal (22 
trees to be removed, as shown in project plans) a tree removal contractor shall verify 
absence of active animal or bird nesting sites at the project site. If any active animal or 
bird nesting sites are found prior to tree removal, work shall be stopped until a qualified 
biologist is contracted to ensure that no nests of species protected by the Migratory Bird 
Treaty Act or the California Fish and Game Code will be disturbed during construction 
activities. 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

Upon 
submittal of  
Grading and 
Landscaping 
Plans (Note) 

/   
Prior to any 
site work 

Review & 
Approval by 
Public Works 
AND 
Planning 
Division 

  

BIO 4.4-3 

A note shall be placed on Final Grading and Landscaping Plans that the project shall adhere 
to the following requirements. The project applicant and construction manager shall be 
responsible for implementing the best management practices presented below prior to tree 
removal or site grading. 

 

A) Do not deposit any fill around trees, which may compact soils and alter water and air 
relationships. Avoid depositing fill, parking equipment, or staging construction materials near 
existing trees. Covering and compacting soil around trees can alter water and air relationships 
with the roots. Fill placed within the drip-line may encourage the development of oak root 
fungus (Armillaria mellea). As necessary, trees may be protected by boards, fencing or other 
materials to delineate protection zones. 

 

B) Pruning shall be conducted so as not to unnecessarily injure the tree. General principals of 
pruning include placing cuts immediately beyond the branch collar, making clean cuts by 
scoring the underside of the branch first, and for live oak, avoiding the period from February 
through May. 

 

C) Native live oaks are not adapted to summer watering and may develop crown or root rot 
as a result. Do not regularly irrigate within the drip line of oaks. Native, locally adapted, 
drought resistant species are the most compatible with this goal. 

 

D) Root cutting should occur outside of the springtime. Late June and July would likely be 
the best. Pruning of the live crown should not occur February through May. 

 

E) Oak material greater than 3 inches in diameter remaining onsite more than one month that is 
not cut and split into firewood should be covered with clear plastic that is dug in securely 
around the pile. This will discourage infestation and dispersion of bark beetles. 
 

F) The Monterrey Bay Air Resources District advises not to burn the wood from the 22 trees 
slated for removal. In case the trees are disposed of via wood chipping, please make sure to 
contact the Air District’s Engineering Division at (931) 647-9411 to discuss if a Portable 
Registry is necessary for the wood chipper being utilized for this project. [MBARD]  
 

G) If trees along near the development are visibly declining in vigor, a Professional Forester or 
Certified Arborist should be contacted to inspect the site to recommend a course of action. 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

Upon 
submittal of  
Grading and 
Landscaping 
Plans (Note) 

/ 
Prior to tree 
removal or 
any site 
grading; 
during all 
construction 
activities 

Review & 
Approval by 
Public Works 
AND 
Planning 
Division 
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BIO 4.4-4 

 

A note shall be placed on Final Grading and Landscaping Plans that the Project shall adhere 
to the following requirements. Prior to the commencement of any construction activities 
on the project site, the following tree protection measures shall be implemented and approved 
by a qualified arborist or forester retained by the project applicant: 
 

▪ Trees located adjacent to the construction area shall be protected from damage by 
construction equipment by the use of temporary fencing and when necessary through 
wrapping of trunks with protective materials. 

▪ Fencing shall consist of chain link, snowdrift, plastic mesh, hay bales, or field fence. 
Existing fencing can also be used. 

▪ Fencing is not to be attached to the tree but free standing or self-supporting so as not 
to damage trees. Fencing shall be rigidly supported and shall stand a minimum of 
height of four feet above grade and should be placed to the farthest extent possible 
from the trees base to protect the area within the trees drip line (typically 10-12 feet 
away from the base of a tree). 

▪ In cases where access or space is limited for tree protection it is permissible to protect 
the tree within the 10-12 feet distance after determination and approval by a qualified 
forester or arborist. 

▪ Soil compaction, parking of vehicles or heavy equipment, stockpiling of construction 
materials, and/or dumping of materials should not be allowed adjacent to trees on the 
property especially within fenced areas. 

▪ Fenced areas and the trunk protection materials should remain in place during the 
entire construction period. 
 

During grading and excavation activities: 
 

▪ All trenching, grading or any other digging or soil removal that is expected to encounter 
tree roots should be monitored by a qualified arborist or forester to ensure against drilling 
or cutting into or through major roots. 

▪ The project architect and qualified arborist should be onsite during excavation activities 
to direct any minor field adjustments that may be needed. 

▪ Trenching for retaining walls or footings located adjacent to any tree should be done by 

hand where practical and any roots greater than 3-inches diameter should be bridged or 

pruned appropriately. 

▪ Any roots that must be cut should be cut by manually digging a trench and cutting 
exposed roots with a saw, vibrating knife, rock saw, narrow trencher with sharp blades, 
or other proper root pruning equipment. 

▪ Any roots damaged during grading or excavation should be exposed to sound tissue 

and cut cleanly with a saw. 

 

 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

Upon 
submittal of 
Grading and 
Landscaping 
Plans (Note) 

/ 
Prior to 
commencing 
any 
construction 
activities; and 
during all 
construction 
activities 

Review & 
Approval by 
Public Works 
AND 
Planning 
Division 
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If at any time potentially significant roots are discovered: 

▪ The arborist/forester will be authorized to halt excavation until appropriate mitigation 

measures are formulated and implemented. 
 

If significant roots are identified that must be removed that will destabilize or negatively affect 
the target trees, the property owner will be notified immediately and an assessment and 
determination for removal will be made as required by law for treatment of the area that will not 
risk death, decline, or instability of the tree consistent with the implementation of appropriate 
construction design approaches to minimize affects, such as hand digging, bridging or tunneling 
under roots, etc. 
 

CUL 4.5-1 

 
A note shall be placed on Final Grading and Landscaping Plans that the Project shall adhere to 
the following requirements contained in Mitigations CUL 4.5-1 through CUL 4.5-4: 
The project applicant shall retain a qualified archaeologist (project archaeologist) to be present on 
the project site from the start of ground disturbing work for the planned construction. If 
potentially significant archaeological resources are discovered, the project archaeologist is 
authorized to halt excavation until any finds are property evaluated. If a find is determined to be 
significant, work may remain halted near the find to permit development and implementation of 
the appropriate mitigations (including selective data recovery) with the concurrence of the CEQA 
Lead Agency (San Benito County). At the discretion of a qualified archaeologist, monitoring 
could be discontinued if there is enough information collected from direct observation of the 
subsurface conditions to conclude that cultural resources do not exist. 

 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

Upon 
submittal of 
Final Grading 
& 
Landscaping 
Plans / 
 
During 
construction 
activities  

Review & 
Approval by 
Public Works 
and Planning 
Division 

  

CUL 4.5-2 

Prior to construction, the project applicant’s project archeologist shall conduct a 
sensitivity training for cultural resources for all onsite personnel involved in ground 
disturbing activities. 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

Prior to any 
construction 
activities 

 
Review & 
Approval by 
Public Works 
and Planning  
 

  

CUL 4.5-3 

 
If archaeological resources or human remains are accidentally discovered on the project 
site during construction, work shall be halted by the construction manager within 50 
meters (150 feet) of the find until it can be evaluated by a qualified professional 
archaeologist. If the find is determined to be significant, appropriate mitigation 
measures shall be formulated and implemented. Materials of particular concern would 
be concentrations of marine shell, burned animal bones, charcoal, and flaked or ground 
stone fragments. (Ref: Health and Safety Code 7050.5) 
 

Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

During all 
grading and 
construction 
activities 

Review & 
Approval by 
Planning 
Director 
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CUL 4.5-4 

 

If human remains are found at any time on the project site, work must be stopped by 
the construction manager, and the County Coroner must be notified immediately. If 
the Coroner determines that the remains are Native American, the Native American 
Heritage Commission will be notified as required by law. The Commission will 
designate a Most Likely Descendant who will be authorized to provide 
recommendations for management of the Native American human remains. (Ref: 
California Public Resources Code Section 5097.98; and Health and Safety Code 
Section 7050.5). 
 

Specific County of San Benito provisions and further measures shall be required as 
follows if human remains are found: 

 

If, at any time in the preparation for or process of excavation or otherwise 
disturbing the ground, discovery occurs of any human remains of any age, or any 
significant artifact or other evidence of an archeological site, the applicant or 
builder shall: 
a. Cease and desist from further excavation and disturbances within two hundred 

feet of the discovery or in any nearby area reasonably suspected to overlie 
adjacent remains. 

b. Arrange for staking completely around the area of discovery by visible stakes 
no more than ten feet apart, forming a circle having a radius of not less than 
one hundred feet from the point of discovery; provided, however, that such 
staking need not take place on adjoining property unless the owner of the 
adjoining property authorizes such staking. Said staking shall not include flags 
or other devices which may attract vandals. 

c. Notify the Resource Management Agency Director.  The RMA Director shall 
also be notified within 24 hours if human and/or questionable remains have 
been discovered. The Sheriff and Coroner shall be notified immediately of the 
discovery as noted above. 

d. Subject to the legal process, grant all duly authorized representatives of the 
Coroner and the Resource Management Agency Director permission to enter 
onto the property and to take all actions consistent with Chapter 19.05 of the 
San Benito County Code and consistent with §7050.5 of the Health and 
Human Safety Code and Chapter 10 (commencing with §27460) of Part 3 of 
Division 2 of Title 3 of the Government Code. [Planning] 

 

 
Owner/ Agent 
 
Tanimura & 
Antle / Avila 
Construction 

 
During all 
grading and 
construction 
activities 

 
Review & 
Approval by 
RMA 
Director; 
Planning 
Division  
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GEO 4.6-1 

 

A note shall be placed on Final Grading and Building Plans that the project applicant 
shall be required to implement all of the recommendations from the Geotechnical 
Report and all recommendations from the updated Phase I Site Assessment Report.   
 

As a Condition of Approval for this project, a Phase II Assessment shall be conducted 
and will consist of sampling shallow soil in the vicinity of the ASTs (Aboveground 
Storage Tanks) for hydrocarbons, and shallow soil sampling near the discharge pipe to 
Pacheco Creek for pesticides, herbicides and heavy metals (see updated Phase 1 Site 
Assessment, CapRock Geology, Ref. No. 50501, December 22, 2018).    

Owner/ Agent 
Tanimura & 
Antle / Avila 
Construction 

Upon 
submittal of 
Grading Plans 

(Note)/ Prior 

to any project  

approvals or 
construction 
activity 

Review & 
Approval by 
Planning 
Division 

  

LU 4.10-1 

 

Per the County, prior to issuance of building permit, in accordance with County 
Ordinance 541, the project applicant shall contribute a habitat conservation plan 
mitigation fee in the amount required by the County Planning Department. 
 

Owner/ Agent 
Tanimura & 
Antle / Avila 
Construction 

Prior to 
issuance of 
building 
permits 

Review & 
Approval by 
Planning 
Division 

  

TRA 4.14-1 

 

Prior to construction, the project applicant shall be responsible for payment of the San 
Benito County Regional Transportation Impact Mitigation Fee (TIMF), which would 
represent the project’s contribution towards countywide roadway improvements funded 
by the fee program. San Benito County will determine the exact fee amount attributable 
to this project. 
 

Owner/ Agent 
Tanimura & 
Antle / Avila 
Construction 

Prior to any 
construction 
activities 

Review & 
Approval by 
Planning 
Division 

  

TRA 4.14-2 

Prior to construction, the project applicant shall complete all testing and analysis 
required to determine the pavement thickness of Orchard Road needed to comply with 
applicable County requirements for pavement loading, subject to review and approval 
by the County Public Works Department. 
 

If after review by Public Works, the County Engineer determines that pavement 
thickness would be adequate to meet County requirements, no further action is 
required. 
 

If testing and analysis indicate additional improvements would be necessary for full 
project buildout, the County shall inform the applicant of requirements for funding 
and improvements for the full buildout of the project and enter into an agreement for 
future timing and completion of construction improvements.  

Owner/ Agent 
Tanimura & 
Antle / Avila 
Construction 

Prior to any 
construction 
activities 

Review & 
Approval by 
Planning 
Division 

  

TRA 4.14-3 

 

Prior to the issuance of final building permit, the project will perform a traffic study to 
determine the then-current daily traffic volume on Orchard Road between Fairview 
Road and the project site.  If said volumes are shown at levels at or over 1,500 vehicles 
per day, the project applicant shall be responsible for improving road structure and 
width the full length of Orchard Road between Fairview Road and the project site prior to the 
issuance of the final building permit for the project, unless already constructed by 
others. This roadway widening shall conform to the standards and requirements of the 
County of San Benito. 

Owner/ Agent 
Tanimura & 
Antle / Avila 
Construction 

Prior to 
issuance of 
final building 
permit 

Review & 
Approval by 
Public Works 
and Planning 
Divisions 
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PASSED AND ADOPTED BY THE PLANNING COMMISSION OF THE COUNTY OF 

SAN BENITO THIS 20TH DAY OF FEBRUARY 2019 BY THE FOLLOWING VOTE: 

 
 
   
 
 
AYES:   

NOES:  

ABSENT:  

ABSTAIN:     

 
 
 
 
 

___________________________________ 
Chair 
San Benito County Planning Commission 

 
 

 

 

 

ATTEST: 

 
 
___________________________________ 
Taven M. Kinison Brown, Principal Planner 
Resource Management Agency San Benito County  
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Attachment 1.  Tanimura & Antle Proposed Site Plan 

County File PLN180013 
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T&A 1298 Orchard Road Transplant Nursery Project 1 Errata to the Final IS/MND 
San Benito County Resource Management Agency  January 10, 2019 

Additional MBARD Letter on the Tanimura & Antle 1298 Orchard Road 

Vegetable Transplant Nursery Project IS/MND Received on January 10, 2019 

RE: MBARD Comments MND Tanimura & Antle 1298 Orchard Road Vegetable Transplant Nursery Project 

After the completion and submittal of the Final IS/MND to the County - RMA, a formal letter of comment 

was provided on January 10, 2019 from the MBARD. This is in addition to the email comment provided in the 

Final IS/MND for the Project.  County - RMA Staff and DD&A reviewed the letter for any additional 

substantive comments on the Draft IS/MND that were not already addressed in the Final IS/MND. In 

reference to the Air Quality Modeling comment, the letter references the discussions with the County – RMA 

and DD&A. The CalEEMod results in the Initial Study have been revised and updated to address this item.   

The Final IS/MND Response C adequately addresses the comment. Please refer to Comment and Response C 

in the Final IS/MND. 

Regarding the additional comments in the attached letter, the County - RMA is independently reviewing the 

recommendations and will be addressing separately in the County Staff Report on this project. The additional 

comments are noted below: 

Dust Control: The MBARD acknowledges that the Draft IS/MND identifies implementation of Best 

Management Practices (BMP) for dust control and requests that additional MBARD mitigation measures be 

added as fugitive dust control measures. As noted in Table 4.3-2 Construction & Operational Air Quality 

Emission, all construction-related emissions would be below the applicable MBARD thresholds of significance 

for temporary construction emissions. As a result, the proposed project would not exceed the MBARD’s 

thresholds of significance and temporary construction-related emissions would be less than significant. The 

Draft IS/MND notes the project would also implement standard construction BMPs related to dust 

suppression, which would include: 1) watering active construction areas; 2) prohibiting grading activities during 

periods of high wind (over 15 mph); 3) covering trucks hauling soil; and, 4) covering exposed stockpiles. The 

implementation of additional BMPs would further ensure that potential construction-related emissions would 

be minimized.   

Construction Equipment, Tree Removal, Use of Electric Pumps and Sensitive Receptors: MBARD 

recommends using cleaner than required construction and tree removal equipment that conforms to ARB's 

Tier 4 emission standards, and whenever feasible, construction equipment use alternative fuels such as 

compressed natural gas (CNG), propane, electricity or biodiesel.  Further, MBARD recommends use of electric 

pumps for future agricultural irrigation and pump installation. In reference to the proposed removal of existing 

trees, the MBARD advises not to burn the wood. These recommendations are noted and referred to the County 

- RMA.  
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Attachment 5:  Project Phasing Plan 

File # 3441-PHASING PLAN-24x36, Whitson Engineers/Avila Construction, May 22, 2018 
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Land Use 101
A Field Guide 

(Thank you San Luis Obispo)

INTRODUCTION 
This paper provides a general overview of the fundamental principles and legal concepts of Land 
Use and Planning Law. This paper will cover: the foundations of County land use authority 
through the constitutional police power; basis for challenging public agency decisions; the 
requirements for and relationships between general plans, specific plans, zoning and subdivision 
regulations and development agreements; basic environmental review requirements under CEQA; 
vested rights principles; an overview of design, conservation, and historic preservation tools; 
the general rules governing development fees, exactions and takings analyses; state and local 
affordable housing requirements; and the requirements for due process proceedings and 
administrative findings in the land use context.  We hope you find the paper helpful and that it 
serves as an easy to use resource for municipal land use attorneys.  

THE POLICE POWER 
Virtually every reference guide on Municipal Law begins with the premise that a County has the 
police power to protect the public health, safety and welfare of its residents. See Berman v. Parker, 
(1954) 348 U.S. 26, 32-33. This right is set forth in the California Constitution, which states “A county 
or city may make and enforce within its limits all local, police, sanitary, and other ordinances and 
regulations not in conflict with general laws.” Cal. Const. at. XI, section 7. The ability to enact 
ordinances to protect the health, safety and welfare is important in the land use context because it 
confers very broad rights to adopt regulations that implement local land use vision and values, so long 
as laws enacted by a County are not in conflict with state general laws. This concept is critical 
because new practitioners often look to cite to a specific statute as the legal authority to adopt an 
ordinance when, in fact, a city’s broad land use authority flows directly from the constitution in 
the absence of a statutory prohibition or preemption of the city’s otherwise regulatory authority.  

Land use and zoning regulations are derivative of a City’s general police power. See DeVita v. County of 
Napa, (1995) 9 Cal. 4th 763, 782; see also Big Creek Lumber Co. v. City of Santa Cruz, (2006) 38 Cal. 4th 
1139, 1159. This power allows cities to establish land use and zoning laws which govern the 
development and use of the community. In Village of Belle Terre v. Boraas, (1974) 416 U.S. 1, the U.S. 
Supreme Court addressed the scope of such power and stated: “The police power is not confined to 
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elimination of filth, stench and unhealthy places. It is ample to lay out zones where family values, youth 
values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people.” Id at 9.  

One seminal land use and zoning case underscoring a city’s police power was Wal-Mart Stores Inc. v. The 
City of Turlock, (2006) 138 Cal. App. 4th 273, 303  where, in response to concerns over the impacts of big 
box stores, particularly Wal-Mart, the City of Turlock adopted an ordinance prohibiting the development 
of discount superstores. Wal-Mart challenged the ordinance, stating the city had exceeded its police 
power, but the Court disagreed. The court found the police power allows cities to “control and organize 
development within their boundaries as a means of serving the general welfare.” Id at 303. The 
important issue to understand in that case was the language of the ordinance itself. The ordinance did 
not, and legally could not, target specific tenants which were perceived as causing the certain impacts. 
However, the city could control the use and development standards of property within its community 
which, in effect, prohibited only a handful of big box retailers, including Wal-Mart.  

Another case that highlights the city’s police power, especially at the micro-level, is Disney v. City of 
Concord, (2011) 194 Cal.App.4th 1410. In that case, the City of Concord adopted an ordinance restricting 
the storage and parking of recreational vehicles in residential yards and driveways. Among other things, 
the City of Concord’s ordinance limited the number of RVs on any residential property to two, required 
RVs to be stored in side and rear yards behind a six foot high opaque fence, prohibited RVs from being 
stored on front yards and driveways (with some exceptions) and established maintenance standards for 
RVs within the public view. James Disney filed suit. His main argument was that the ordinance exceeded 
Concord’s police power. The Court determined that the City of Concord’s Ordinance was a valid exercise 
of the city’s police power, where the ordinance had an aesthetic purpose. Citing Metromedia, Inc. v. City 
of San Diego (1980) 26 Cal.3d 848, 858, the Court stated “It is within the power of the Legislature to 
determine that the community should be beautiful as well as healthy, spacious as well as clean, well 
balanced as well as carefully patrolled.” Again, as echoed by Village of Belle, supra, a city’s police power 
is not limited to regulating just stench and filth.  

Preemption. 
Although a city’s police power is broad, it is not absolute, and cannot conflict with the State’s general 
laws. A conflict exists between a local ordinance and state law if the ordinance “duplicates, contradicts 
or enters an area fully occupied by general law, either expressly or by legislative implication.” Viacom 
Outdoor Inc. v. City of Arcata, (2006)140 Cal. App. 4th 230, 236.   

PRACTICE NOTE FOR CHARTER CITIES: Charter cities enjoy additional constitutional freedom to 
govern their “municipal affairs” even if a conflict with State law may exist. See Article XI, section 
5 of the California Constitution. There is no exact definition of the term “municipal affair” other 
than those areas expressly stated in section 5. Whether a subject area is a municipal affair (over 
which a charter city has sovereignty) or one of “statewide concern” (over which the Legislature 
has authority) is an issue for the courts that depends on the facts and circumstances of each 
case. Land use and zoning decisions however, have been consistently classified as a municipal 
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affair and charter cities are exempt from various provisions of the Planning and Zoning Law 
unless the city’s charter indicates otherwise. See e.g. Gov. Code sections 65803, 65860(d); City 
of Irvine v. Irvine Citizens Against Overdevelopment, (1994) 25 Cal. App. 4th 868, 874.  

PRACTICE TIP: Sometimes, the State or federal government preempts a particular area of law 
because of potential discrimination or disparate impact concerns. For example, California Health 
and Safety Code section 1566.3 preempts local zoning with respect to residential facilities 
serving six or fewer mentally disabled or handicapped persons. Practitioners should be cautious 
about land use decisions that potentially involve a protected class, not only from an equal 
protection basis, but from a possible preemption basis as well.   

WRIT OF MANDATE; HOW COUNTY LAND USE DECISIONS ARE JUDGED 
One of the most important perspectives on Land Use and Planning Law is to understand the basis 
and procedures by which a county’s decisions are challenged. By understanding “which hat” your 
agency is wearing (legislative or adjudicative/quasi-judicial), you will better navigate the contours 
of legally defensible decisions and how to develop the administrative record to support your agency’s 
decision.  

PRACTICE TIP: One way to explain the difference between a quasi-legislative decision and a 
quasi-judicial decision is to state something like: “This is a legislative decision. By taking 
legislative action, you are being asked to formulate general policies or rules that will apply to 
future projects, applications or factual circumstances of a given type.  In contrast, a quasi-
judicial/adjudicative decision is one in which a specific project, application or set of facts is being 
evaluated for compliance with the policy or rule that you have already developed (the 
development of law (legislative) versus the application of law to facts (adjudicative).”  

Traditional Writ of Mandate – the Legislative or Quasi-legislative Hat.  
Traditional Mandamus is the form of an action to challenge a ministerial or quasi-legislative act of a 
County. California Water Impact Network v Newhall County Water Dist. (2008) 161 CA4th 1464, 
1483. The statutory authority for this type of action is Code of Civil Procedure sections 1085 et seq. 
A ministerial duty is imposed on a person in public office who, because of that position, is obligated to 
perform in a legally prescribed manner when a given state of facts exists. County of Los Angeles v. City 
of Los Angeles (2013) 214 CA 4th 643, 653. A ministerial duty is one that does not involve any 
independent judgment or discretion. Id at 653. Traditional Mandamus is only available if the person 
claiming such relief has a “substantial beneficial interest” and “there is not a plain, speedy, and 
adequate remedy, in the ordinary course of law.” Code of Civ. Proc. section 1086. A “substantial 
beneficial interest” means “a clear, present and beneficial right” to the performance of a ministerial 
duty. California Ass’n of Med. Prods. Suppliers v. Maxwell-Jolly (2011) 199 CA4th 286, 302.   This is 
similar to a standing requirement. Even for a discretionary decision, Traditional Mandamus is available 
to compel the exercise of that discretion. Daily Journal Corp. v. County of Los Angeles (2009) 172 CA 
4th 1550, 1555.  In other words, Traditional Mandamus may be used to require someone to make 
a decision. It cannot be used to shape or 

http://online.ceb.com/CalCases/CA4/161CA4t1464.htm
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otherwise challenge the decision unless that decision constitutes an abuse of discretion. Saleeby v. State 
Bar (1985) 39 C3d 547, 562.  

Traditional Mandamus is also available to challenge quasi-legislative acts. California Farm Bureau Fed’n 
v. State Water Resources Constrol Bd. (2011) 51 C4th 421, 428. Judicial review of quasi-legislative acts is
usually limited to determining whether the act was arbitrary or capricious; the act was entirely lacking in
evidentiary support; or the city failed to follow the procedures required by law. SN Sands Corp. v. City
and County of San Francisco (2008) 167 CA 4th 185, 191.

PRACTICE TIP: The standard of review for Traditional Mandamus is low1, generally limited to a 
court’s review of whether the County has abused its discretion in exercising its legislative 
authority, and a legislative body has fairly broad discretion in policy adoption subject to 
review.  Still a record that reflects the agency’s reasoning and the need and support for a given 
action will be a helpful defense no matter what the standard of review.   

Administrative Writ of Mandate – the Quasi-judicial Hat. 
An adjudicative or quasi-judicial administrative decision may be challenged by Administrative 
Mandamus when: a hearing in the underlying administrative proceeding is required by law in which 
evidence is taken and the decision maker is vested with the discretion to determine contested factual 
issues. Code of Civ. Proc. 1094.5. Review of these decisions is usually limited to the administrative 
record. Code of Civ. Proc. section 1094.5(a). The scope of review in Administrative Mandamus 
proceedings is limited to: whether the agency has proceeded without, or in excess of, jurisdiction; 
whether there was a fair hearing; or whether there was any prejudicial abuse of discretion. Code of Civ. 
Proc. section 1094.5(b). “Abuse of discretion” is established when: the agency has not proceeded in the 
manner required by law; the order or decision is not supported by the findings; or the findings are not 
supported by the evidence. See Leal v. Gourley, (2002) 100 CA 4th 963, 968.  

The standard of review for Administrative Mandamus is usually the substantial evidence test, however, 
when the underlying decision substantially affects a fundamental vested right, the independent 
judgment test applies. Code of Civ. Proc. section CCP §1094.5(b)-(c); Goat Hill Tavern v City of Costa 
Mesa (1992) 6 CA4th 1519, 1525. Under the substantial evidence test, a court determines if there is 
substantial evidence to support the findings and if the findings support the decision. Under this test, the 
court accords significant deference to the administrative fact-finder. Bedoe v. County of San Diego 
(2013) 215 CA 4th 56, 61.  

1 Courts have consistently refused to substitute judicial judgment for the legislative judgment of the governing 
body of a local agency. So long as the legislative decision bears a reasonable relationship to the public welfare, it is 
upheld. See Ass’n. Home Builders, Inc. v. City of Livermore, (1976) 18 Cal. 3d 582, 604. California Hotel & Motel 
Ass’n v. Indust Welfare Comm’n, (1979) 25 Cal. 3d 200, 211-212 [judicial review is limited “out of deference to the 
separate of powers between the Legislature and the judiciary [and] and to the legislative delegation of 
administrative authority to the agency.”]  Of course, there is a caveat if some sort of heightened scrutiny is 
involved. 

http://online.ceb.com/CalCodes/code.asp?code=CCP&section=1094.5
http://online.ceb.com/CalCases/CA4/6CA4t1519.htm
http://online.ceb.com/CalCases/CA4/6CA4t1519.htm


5 

PRACTICE TIP:  To the greatest extent possible, make sure  your city’s resolutions and 
ordinances relating to entitlements include all necessary findings required by statute or 
ordinance to support an entitlement or approval and use your findings as an opportunity to 
“connect the dots” between each finding and the facts in the record supporting that finding. 
Though not specifically required in most cases, you may also want to consider including similar 
findings to support controversial legislative actions as a way to tell the City’s story. Although 
sometimes difficult, don’t let your resolutions become purely template documents with little 
connection to the underlying decision.  

In contrast, under the Independent Judgment standard, the court affords no deference to the factual 
assessments of the administrative fact finder. Welch v. State Teachers’ Retirement Sys, (2012) 203 CA 4th 
1, 5.  In the land use context, when a development approval has been denied in the first instance, it is 
highly likely that the Substantial Evidence test will be applied. Even if a conditioned permit affects a 
“fundamental” right, the right may not be “vested” for Independent Judgment purposes. With a vested 
right, the substantial evidence test applies. See Break-Zone Billiards v. City of Torrance (2000) 81 CA 4th 
1205.   The Independent Judgment test usually applies in cases involving classic vested rights, such as 
the right to continued operation of one’s business. Goat Hill Tavern, supra.  

RELEVANT LAWS 
Now that we have introduced to you the overarching principles of the police power and discussed the 
way land use decisions are challenged, there are several statutory schemes with which every land use 
practitioner should be familiar. These statutes regulate, in one way or another, virtually every land use 
and planning issue. They include: 

1. Planning and Zoning Law, Government Code sections 65000 – 66035;
2. Subdivision Map Act, Government Code sections 66410 – 66499.58;
3. Environmental Quality Act (CEQA), Public Resources Code sections 21000 – 21189.3, 14 CCR

15000 – 153872;
4. Ralph M. Brown Act, Government Code sections 54950 – 54963 – although the Brown Act is not

specifically a “land use law,” every practitioner counseling any public agency must be intimately
familiar with these open meeting laws;

5. Mitigation Fee Act, Government Code sections 66000 – 66008.

PRACTICE TIP: Create a “meeting folder,” including the main provisions of each statute
referenced above. We typically have provisions from and/or reference guides on these
provisions at every meeting involving a land use issue.  American Council of Engineering
Companies provides good reference guides that are compact, succinct and easy to transport to
meetings.

2 These are also known as the CEQA Guidelines. 
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THE GENERAL PLAN, SPECIFIC PLANS AND ZONING REGULATIONS 
The General Plan.  
California Planning and Zoning Law requires each city to prepare and adopt “…a comprehensive, long 
term general plan for the physical development of the…city, and of any land outside its boundaries…” 
Gov. Code section 65300. Under Gov. Code Section 65302, each General Plan must include the following 
elements:  

1. Land Use Element;
2. Circulation Element;
3. Housing Element;
4. Conservation Element;
5. Open Space Element;
6. Noise Element; and
7. Safety Element.

Gov. Code Section 65302 also sets forth particular requirements that must be included in each of the 
seven elements. One of the more scrutinized elements of a General Plan is the Housing Element which, 
among other things, must show that the agency’s land use and zoning designations contribute to the 
attainment of State housing goals regarding affordable, transitional and supportive housing.  

PRACTICE TIP: Be cognizant of the various components that must be included in each of the 
elements of the General Plan and make sure that policy discussion at either the Planning 
Commission or Board of Spervisors respects State-mandated land use requirements such as 
affordable housing. These requirements can encounter tension with local objectives to 
limit growth or constrain development.  

PRACTICE NOTE: For those public agencies that have an airport within or in immediate proximity 
to their jurisdiction, additional requirements and referrals for the review and comment by 
outside agencies are necessary to make sure that a General Plan and any updates are consistent 
with the jurisdiction’s Airport Land Use Plan. Pub. Util. Code section 21675. 

Government Code section 65583(c) requires the Housing Element to establish a program setting forth a 
schedule of actions to implement the Housing Element’s policies. Over the course of the last ten years or 
so, we have seen a shift towards more specific program/schedule language required by Housing and 
Community Development (“HCD”) for each Housing Element update.   

Adoption and amendment of a General Plan is a “project” under CEQA and therefore, environmental 
review must be performed. City of Santa Ana v City of Garden Grove (1979) 100 CA3d 521. Adopting or 
amending the General Plan must be done in accordance with Government Code section 35350 et seq. A 
general law city may not amend any of the seven mandatory elements of its General Plan more than 
four times per year. Gov. Code section 65358(b).  

http://online.ceb.com/CalCases/CA3/100CA3d521.htm
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PRACTICE TIP:  Most public agencies “group” General Plan amendments for various projects 
quarterly to comply with the amendment limitations of section 65358(b).  

PRACTICE TIP: The social realities of development may outpace General Plan updates. Careful 
consideration must be given to make sure that enough flexibility is built into the General Plan to 
account for planning trends. For example, many cities across California are experiencing a social 
desire for multi-modal transportation design and development projects are being put forward 
that advance this method of design. Unfortunately, certain policies and planning frameworks 
may not be well suited to properly account for this change. For example, traffic impact analysis 
has historically been analyzed based on Level of Service and trip generation. New methodologies 
are being put forward, and in some ways mandated, to account for bimodal or multimodal 
transportation.  Policies that too narrowly incorporate traditional or existing methodologies risk 
becoming quickly outdated, driving a need for frequent revision and undermining the utility of 
the General Plan as a forward-looking community vision document.    

Because of the comprehensive nature of General Plan documents, they often take months, if not years, 
to adopt or significantly update and the legal issues surrounding the adequacy of a General Plan are 
certainly the subject of treatises beyond the scope of this paper.  However, the “take away” is that the 
General Plan needs to be visionary, but also must give enough guidance and particularity to provide 
clear context for the subsequent planning decisions and approvals that will flow from and must be 
consistent with the General Plan (i.e., specific plans, zoning regulations, and map, project and permit 
approvals).  

General Plan Consistency.  
General Plan consistency is looked at in two ways – (1) internal consistency; and (2) vertical consistency. 

Internal Consistency. 
Government Code section 65300.5 requires a General Plan to be “integrated and internally consistent 
and compatible state of policies…” In Concerned Citizens of Calaveras County v. Board of Supervisors of 
Calaveras County, (1985) 166 Cal.App. 3d 90, the County’s General Plan was found internally 
inconsistent where one portion of the circulation element indicated that roads were sufficient for 
projected traffic increases, while another section of the same element described increased traffic 
congestion as a result of continued subdivision development. However, in Friends of Aviara v. City of 
Carlsbad, (2012) 210 Cal. App. 4th 1103  the court found that Housing Element Law's requirement that a 
municipality set forth the means by which it will “achieve consistency” with other elements of its 
general plan manifests a clear legislative preference that municipalities promptly adopt housing plans 
which meet their numerical housing obligations even at the cost of creating temporary inconsistency in 
general plans. 
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Vertical Consistency. 
As noted above, a General Plan must not only be internally consistent but vertically consistent with 
other land use and development approvals such as Specific Plans and the agency’s zoning and 
development regulations.  Citizens of Goleta Valley v. Board of Supervisors, (1990) 52 Cal. 3d, 553, 570. 
Similar to the horizontal consistency requirements discussed above, the requirement to be vertically 
consistent has been codified in Government Code section 65860(a), which states,  

County or city zoning ordinances shall be consistent with the general plan of the county or city 
by January 1, 1974. A zoning ordinance shall be consistent with a city or county general plan 
only if both of the following conditions are met: (1) The city or county has officially adopted such 
a plan. (2) The various land uses authorized by the ordinance are compatible with the objectives, 
policies, general land uses, and programs specified in the plan.  

In Lesher Communications, Inc. v. City of Walnut Creek, (1990) 52 Cal. 3d 531, 540, the California 
Supreme Court addressed the importance of vertical consistency in the context of a land use initiative 
measure. In that case, a “Traffic Control Initiative” was placed on the ballot to establish a building 
moratorium to combat traffic congestion. The measure passed. The problem the Court faced, however, 
was the fact that the measure created vertical inconsistency between Walnut Creek’s General Plan and 
Zoning Regulations. After carefully looking at the language of the measure, the Court held that: (1) the 
initiative was not offered as, and could not be construed as, an amendment to the city's general plan, 
and (2) since the initiative was inconsistent with the general plan in effect when the initiative was 
adopted, the measure was invalid. In analyzing the effect of Government Code section 65860(c), the 
Court stated: 

We cannot at once accept the function of a general plan as a “constitution,” or perhaps 
more accurately a charter for future development, and the proposition that it can be 
amended without notice to the electorate that such amendment is the purpose of an 
initiative. Implied amendments or repeals by implication are disfavored in any case, and 
the doctrine may not be applied here. The Planning and Zoning Law itself precludes 
consideration of a zoning ordinance which conflicts with a general plan as a pro tanto 
repeal or implied amendment of the general plan. The general plan stands. A zoning 
ordinance that is inconsistent with the general plan is invalid when passed and one that 
was originally consistent but has become inconsistent must be brought into conformity 
with the general plan. The Planning and Zoning Law does not contemplate that general 
plans will be amended to conform to zoning ordinances. The tail does not wag the dog. 
The general plan is the charter to which the ordinance must conform. (Citations 
omitted) Id at 540-41. (emphasis added) 

Subdivision (c) of section 65860 does not permit a court to rescue a zoning ordinance 
that is invalid ab initio. As its language makes clear, the subdivision applies only to 
zoning ordinances which were valid when enacted, but are not consistent with a 
subsequently enacted or amended general plan. It mandates that such ordinances be 
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conformed to the new general plan, but does not permit adoption of ordinances which 
are inconsistent with the general plan. The obvious purpose of subdivision (c) is to 
ensure an orderly process of bringing the regulatory law into conformity with a new or 
amended general plan, not to permit development that is inconsistent with that plan. Id 
at 545-46. 

The Lesher Communications case illustrates the clear hierarchy between a city’s General Plan and Zoning 
Regulations and the ultimate supremacy of the General Plan as the guiding document. While most land 
use approvals are not initiative-based and do not run into the same complications as that which 
occurred in the Lesher case, the case underscores the importance of General Plan consistency 
requirements and highlights the peril of failing to understand or respect those requirements.  Depending 
on the structure of a city’s municipal code, it will most often be the Planning Director, 
Planning Commission and Board of Supervisors that will have the responsibility to determine whether a 
proposed land use development is consistent with its General Plan and virtually every planning 
consideration should begin with this threshold consistency consideration.  

PRACTICE TIP: Although courts typically defer to a County's interpretation of its own general 
plan, you should not lean on deference alone in making sure you have a defensible record. 
Your land use approval records should reflect a consideration of the consistency requirements 
and include specific findings and evidence to support each of those findings, commensurate 
with the nature and scope of the approval being granted. Sometimes we see consistency 
findings that are more or less a regurgitation of the findings themselves, without any 
articulation of factual, project-specific support. Here is an example of how best to write such 
findings: 

POLICY: 
2.2.8 Natural Features: Residential developments should preserve and incorporate as 
amenities natural site features, such as land forms, views, creeks, wetlands, wildlife 
habitats, and plants. 

AVOID WRITING FINDINGS LIKE THIS: 
The project is consistent with Policy 2.2.8 of the General Plan because it preserves and 
incorporates natural features as amenities. 

WRITE FINDINGS LIKE THIS WHICH SPECIFICALLY INCLUDES SUPPORTING FACTS: 
The project is consistent with Policy 2.2.8 of the General Plan because it 
incorporates San Luis Creek into the common area and incorporates “greenbelt” 
designs into the project by permanently preserving open space buffers around 
the development site. 
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Specific Plans. 
Specific Plans are hybrid documents that act as a bridge between the General Plan and Zoning 
Regulations for future development of a particular area.  Government Code section 65450 states that 
a County may prepare a specific plan “for the systematic implementation of the general plan…” A 
Specific Plan is adopted in the same manner as a General Plan (Gov. Code section 65453) and is 
considered a legislative act.  

PRACTICE TIP: Where a development application is covered by a Specific Plan, be cognizant of 
the continuing requirements of the Permit Streamlining Act especially for subsequent projects 
which are exempt from additional CEQA review, to avoid arguments that a subsequent project is 
deemed approved based on public review of the Specific Plan.  See 81 Ops.Cal.Atty.Gen. 166 
(1998). 

So what is a Specific Plan and what is the point? 
For some, the concept of a Specific Plan is far less familiar and its purpose is not entirely clear. There are 
no black and white rules governing when a Specific Plan is required. Instead, a Specific Plan is a tool that 
public agencies and developers use to achieve better specificity on the vision and development potential 
of a particular tract of land without having to go through extensive site specific land use analysis and 
entitlement proceedings. It is “programmatic” in nature and usually deals with major infrastructure, 
development and conservation standards and includes an implementation program. See Gov. Code 
section 65451. Often, a specific plan will establish the “look” and “feel” of what future development on 
the property will be and it can provide a more clear and refined definition of the parameters in which 
development will be allowed and the responsibilities for major infrastructure area developers will be 
expected to fulfill. Specific plans can be very useful to agencies in setting realistic development 
expectations and signaling important big picture limitations or constraints unique to a particular area; 
they can be very useful to developers in helping to size the potential and costs of development. 

Development Agreements. 
Development Agreements are a unique planning tool authorized by statute pursuant to 
Government Code section 65864 – 65869.5. A Development Agreement is an agreement between 
the County and a property owner in which the parties agree to “freeze” all rules, regulation, and 
policies that are place as of the execution of the agreement. Gov. Code section 65866; Santa Margarita 
Area Residents Together v San Luis Obispo County Bd. of Supervisors (2000) 84 CA4th 221. The 
Development Agreement structure, because it is a voluntary, arm’s length negotiation process 
between a developer and County, may also allow a County to negotiate developer concessions or 
contributions that it could not otherwise obtain from a developer through normal exactions or 
conditions of approval. In some circumstances, development agreements can provide both greater 
flexibility and greater certainty in the development of large or complex projects.  However, it should 
be noted that Development Agreements are legislative acts and subject to referendum, so the 
flexibility afforded by the tool is also limited by community values. 

http://online.ceb.com/CalCodes/code.asp?code=GOV&section=65866
http://online.ceb.com/CalCases/CA4/84CA4t221.htm
http://online.ceb.com/CalCases/CA4/84CA4t221.htm
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PRACTICE TIP: Because a Development Agreement is a legislative act and participation is 
voluntary between the parties, no findings are required to grant or deny such an application, 
although making findings is usually well advised from a community transparency standpoint. 
Because these types of arrangements are time and resource intensive, they are often reserved 
for unique circumstances where there is a specific purpose and underlying need for such an 
arrangement beyond developer convenience. For example, Development Agreements may 
be appropriate when a County desires redevelopment of a particular area in a manner that 
requires up front infrastructure investments beyond a particular developer’s “fair share” and 
a developer desires longer term vesting rights than could be achieved through standard 
development entitlements so that the developer can obtain financing, among other things.   

VESTED RIGHTS 
Under the doctrine of vested rights, if a property owner has received a permit from a public agency to 
do something, such as a building permit or use permit, and then incurs substantial costs in reliance of 
that permit, then the property owner has the right to rely on that permit regardless of changes in the 
public agency’s land use regulations. See Avco Community Developers, Inc. v South Coast Reg'l Comm'n 
(1976) 17 C3d 785, 793.  In Autopsy/Post Service, Inc. v. City of Los Angeles, (2005) 129 Cal. App. 4th 521, 
the Court of Appeal held that a property owner did not have vested rights status despite the 
expenditure of approximately $225,000 on the purchase of land and construction costs in reliance of the 
city’s issuance of a building permit for an autopsy facility. Specifically, the Court found that substantial 
evidence supported the trial court's finding that the city's grant of a building permit and owner's 
reliance on it did not create a fundamental vested right to use building for performing autopsies -- a use 
prohibited by the zoning law. City staff were questioned and stated they had no knowledge, before the 
issuance of the permit, that the structure was intended for use as an autopsy facility, the plans approved 
made no reference to an autopsy facility, the building permit application did not reveal the corporate 
name as owner or tenant, instead naming an individual as the owner, and product approvals for autopsy 
tables were issued without reference to the applicant's name or the location where the product would 
be installed. Id at 527.  

The Subdivision Map Act has a specific provision which allows a developer to obtain vested rights status 
with regard to an approved tentative map. Gov. Code section 66498.1(b). Essentially, by placing the 
word “vesting” on the draft tentative map, a developer obtains the vested right upon tentative map 
approval to proceed with development in substantial compliance with the ordinances, policies, and 
standards in place at the time the application for the map was complete (with some exceptions related 
to health, safety and welfare). Given the numerous statutory extensions (i.e. SB 1185, AB 333, AB 208 
and AB 116) the vested status of a tentative map can be significant.  

THE CALIFORNIA ENVIRONMENTAL QUALITY ACT 
The California Environmental Quality Act (“CEQA”) is a comprehensive statutory scheme that requires 
cities and other public agencies to consider the environmental consequences of their actions before 

http://online.ceb.com/CalCases/C3/17C3d785.htm
http://online.ceb.com/CalCases/C3/17C3d785.htm
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approving plans or polices or otherwise committing to a course of action on a project. Typically, the city 
acts as the lead agency for CEQA environmental review for its projects or projects which fall within its 
jurisdiction. While CEQA has come to be used as a weapon against development in some contexts, it is 
fundamentally a process and tool to facilitate environmentally informed decision making. In the big 
picture, the CEQA process forces public agencies and decision makers to ask and evaluate the answers 
to the following questions: 

1. What is the current environmental condition in which the subject property is situated?
2. What environmental impacts are likely to result from the public agencies’ approval or decision

on a proposed project?
3. Are these potential impacts significant?
4. Are there any alternatives to the proposed project or ways to lessen (mitigate) those impacts of

the project so they are not significant?
5. Do those alternatives or mitigation measures render the project infeasible?
6. If so, does the public agency nonetheless want to approve a project with significant

environmental impacts because its other benefits outweigh those unavoidable environmental
impacts?

PRACTICE TIP: Many CEQA determinations are as much art as science and CEQA analysis is very
fact dependent, so there won’t always be clear and unequivocal statutory language or case law
to “answer” your environmental analysis question.  However, try to keep in mind that CEQA is
supposed to be a tool to guide good decision making and shed light on environmental impacts,
not a fog laden maze with traps for the unwary.

Take the time to ensure: 1) that your environmental review documents address the questions above; 2) 
that the questions have actually been answered; 3) that the answers are reasonable and based on the 
facts and realities of the proposed project; 4) that all reasonable mitigations have been explored and 
that those that are reasonable and feasible are required; and 5) that there are clearly understandable 
and supported reasons for rejecting mitigations and/or proceeding with a project despite significant 
impacts.  The CEQA review process should be a reasoning process and the result of the analysis should, 
therefore, be reasonable. If you are not convinced that is the case, it is unlikely a court will be. Keep 
these fundamental concepts in mind during any CEQA analysis as the underlying purpose and intent of 
CEQA will shed good light on the situation at hand, especially if your situation does not have any good 
case law or other authority to fall back on.  

Step 1:  Is this a project under CEQA? 
CEQA defines a project as “an activity which may cause either a direct physical change in the 
environment, or a reasonably foreseeable indirect physical change in the environment, and which is any 
of the following: (a) An activity directly undertaken by any public agency; (b) An activity undertaken by a 
person which is supported, in whole or in part, through contracts, grants, subsidies, loans, or other 
forms of assistance from one or more public agencies; or (c) An activity that involves the issuance to a 
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person of a lease, permit, license, certificate, or other entitlement for use by one or more public 
agencies.” Pub. Res. Code section 21065; CEQA Guidelines section 15378(a). A “project” under CEQA 
includes not only the more recognizable activities such as public works projects, grading, or other 
construction activities but the enactment and amendment of zoning ordinances, annexation, the 
adoption or amendment of a general plan or even the approval of a contract which has the ability to 
cause a direct physical change in the environment.  

Step 2: Timing of CEQA compliance. 

CEQA compliance must occur before the public agency approves a project. The term “approves” 
however, does not mean final approval. Instead, “approval” refers to “the decision by a public agency 
which commits the agency to a definite course of action in regard to a project intended to be carried out 
by any person.” Or for private projects, “approval occurs upon the earliest commitment to issue or the 
issuance by the public agency of a discretionary contract, grant, subsidy, loan, or other form of financial 
assistance, lease, permit, license, certificate, or other entitlement for use of the project. CEQA 
Guidelines section 15352. The operative phrase in section 15352(a) is “commits the agency to a definite 
course of action” which can sometimes occur unexpectedly. For example, in Save Tara v. City of West 
Hollywood (Waset, Inc.) (2008) 45 Cal 4th 116, the California Supreme Court disapproved a line of cases 
and held that a lead agency has no discretion to define “approval” so as to make its commitment to a 
project before preparation of an EIR. Id at 194. Specifically, in that case, the city and two developers 
entered into an agreement for the development of affordable housing on city-owned land. The 
agreement was “subject to environmental review,” among other things.  The court determined that, in 
light of all the surrounding circumstances, the city’s agreement with the developer and commitments 
made foreclosed potential mitigation measures or alternatives that would normally be considered part 
of the CEQA process. Id at 138 - 142. In other words, the city went “too far” and committed itself to a 
definite course of action notwithstanding the CEQA compliance condition it placed in the agreement 
with the property owner.  

PRACTICE TIP: If a project is in the design phase or if a significant amount of money is being 
requested (or both), make sure that your County is not committing to a definite course of 
action without complying with CEQA. Ask yourself: by this approval, are we foreclosing any 
alternatives or mitigation measures?      



 
14 

 

Step 3.  Is the project exempt? 
If an action or approval is a project under CEQA, it may be statutorily or categorically exempt from CEQA 
review or may nevertheless fall under the “general rule” or “common sense” exemption. The list of 
statutory and categorical exemptions can be found under CEQA Guidelines sections 15260 – 15285 and 
15300 – 15333, respectively. Some of the more commonly referenced exemptions that we see are: 
 
Statutory Exemptions Categorical Exemptions  

 
15262 – Feasibility and Planning Studies 
15268 – Ministerial Projects 
15269 – Emergency Projects 
15280 – Lower Income Housing Projects 
 
 
 

15301 – Existing Facilities 
15302 – Replacement or Reconstruction 
15304 – Minor Alternations to Land Use 
15305 –Minor Alternations to Land Use Limitations 
15306 – Information Collection 
15307 – Actions to Protect Natural Resources 
15308 – Actions to protect the Environment 
15315 – Minor Land Divisions 
15317 – Open Space Contracts or Easements 
15321 – Enforcement Activities 
15332 – In-Fill Development Projects 
 

  
 

PRACTICE TIP: Note that even if a project is categorically exempt, it may not be exempt if the 
exception in section 15300.2 applies which states, among other things that “A categorical 
exemption shall not be used for an activity where there is a reasonable possibility that the 
activity will have a significant effect on the environment due to unusual circumstances” (CEQA 
Guidelines section 15300.2(c)) or “…may cause a substantial adverse change in the significance 
of a historic resource” (CEQA Guidelines section 15300.2(f)). See also (CEQA Guidelines section 
15300.2(a), (b), (d) and (e)). Compare with CEQA Guidelines section 15260, which states that the 
statutory exemptions “are complete exemptions from CEQA.” CEQA Guidelines section 15260.  

 
The CEQA Guidelines provide an additional exemption which is commonly referred to as the “catch-all” 
or “common sense” exemption. Specifically, the CEQA Guidelines state: “[w]here it can be seen with 
certainty that there is no possibility that the activity in question may have a significant effect on the 
environment, the activity is not subject to CEQA.”   
 

PRACTICE TIP: If staff is claiming an exemption on the “catch-all” rule under CEQA Guidelines 
section 15061(b)(3), ask staff what evidence they have to make this determination. The safest 
route is to prepare an Initial Study. Also make sure that staff is not overusing this exemption 
especially if a project is otherwise statutorily or categorically exempt from CEQA review, which 
will provide a more specific and supportable action.  
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PRACTICE TIP: If a project is utilizing a statutory or categorical exemption specify the precise 
facts which make the project exempt.  

 
Step 4: It’s a CEQA Project. Now what do I do? Study, study, study.  
The Initial Study.  An Initial Study is a preliminary environmental analysis for a project to determine if an 
Environmental Impact Report (EIR) or a Negative Declaration (ND) is needed. Note that if an EIR will 
clearly be needed for a project, an Initial Study is not technically required. CEQA Guidelines section 
15063(a). However, an Initial Study may nevertheless be a good idea to help frame the scope of the EIR 
(see section below regarding scoping). The Initial Study must include a description of the project, 
environmental setting, potential environmental impacts, and mitigation measures for any significant 
environmental effects. CEQA Guidelines Section 15063(d). In describing the project, the Initial Study 
must look at “…all phases of project planning, implementation and operation…” CEQA Guidelines 
Section 15063(a).    
 

PRACTICE TIP: Although there is no specific format required for an Initial Study, we recommend 
that public agencies use, at least as the baseline template, the Initial Study found in Appendix G 
of the CEQA Guidelines.  

 
If the results of an Initial Study indicate that a project may have a potentially significant impact, an EIR 
must be prepared.  
 
So do I need to prepare an EIR? The “Fair Argument” Standard.  
CEQA’s fair argument standard is the critical tipping point for many projects and is one of the areas of 
CEQA that generates a significant amount of litigation and controversy. EIRs are expensive (often well in 
excess of $100,000) and take a significant amount of time to prepare, circulate and approve. As a result, 
an EIR can effectively kill a project, which is why the fair argument standard is welcomed by project 
opponents in CEQA litigation. The fair argument standard is set forth in Public Resources Code section 
21080(d):  
 

“If there is substantial evidence, in light of the whole record before the lead agency, that 
the project may have a significant effect on the environment, an environmental impact 
report shall be prepared.” Pub. Res. Code section 21080(d)  
 

“Substantial evidence” means “…fact, a reasonable assumption based upon fact, or expert opinion 
supported by fact. Pub. Res. Code section 21080(e)(1). “Substantial evidence is not argument, 
speculation, unsubstantiated opinion or narrative, evidence that is clearly inaccurate or erroneous, or 
evidence of social economic impacts that do not contribute to, or are not caused by, physical impacts on 
the environment.” The meaning of substantial evidence is probably one of the most critical aspects of 
any challenge to a ND of environmental impact or Mitigated Negative Declaration of environmental 
impact (MND).  As with any controversial project, there are usually some project opponents who simply 
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voice their opposition to the project and who cite CEQA and raise various environmental concerns. 
However, their statements may not truly rise to the level of constituting “substantial evidence” within 
the meaning of CEQA.   

PRACTICE TIP: Know verbatim the fair argument standard and be able to articulate the tests for 
any agency body considering an environmental determination. Inevitably, every land use 
practitioner will come across the situation where a Planning Commissioner asks: “Does this ND 
or MND violate CEQA?” We recommend that you respond by explaining the fair argument 
standard and what constitutes “substantial evidence,” and advise the body that it must 
determine whether that standard has been met in light of the underlying record of information 
before it. Conclusory statements or speculation do not generally constitute substantial 
evidence. For example, just because a concerned neighbor says it will be “too noisy” and “will 
have a significant impact on the environment” doesn’t necessarily make it so.  However, the 
statement of several neighbors supported by a noise expert hired by the neighbors who has 
produced a study suggesting that the city’s methodology is flawed and it has underestimated 
the noise impacts should warrant further consideration.  

The difficulty in analyzing what constitutes substantial evidence, even where “expert testimony” is 
invoked, was well illustrated in Apartment Association of Greater Los Angeles v. City of Los Angeles, 
(2001) 90 Cal. App. 4th 1162. In that case, the City of Los Angeles adopted a housing code enforcement 
program. Opponents retained an expert who stated in the administrative record that the enforcement 
program would require landlords to undertake construction or repair activities “in potentially tens of 
thousands of apartment and other buildings…use hazardous chemicals to control pests and rodents, and 
potentially disturb hazardous building materials…” The court found that such expert testimony did not 
constitute substantial evidence because such opinion was not expert opinion supported by fact and that 
such statements were simply “argument, speculation, unsubstantiated opinion or narrative.” Id at 1176.  

PRACTICE TIP: In reviewing whether a statement constitutes substantial evidence, be mindful of 
words such as “may”, “could”, “potentially”, “might” and other similar adjectives and to what 
facts in the record are asserted to support the statements. Whether such statements constitute 
“substantial evidence” under CEQA will turn on the nexus between such language and whether 
the data supports the conclusion.   

The fair argument standard should be understood in light of CEQA’s purpose (informed decision making) 
and preference for environmental protection, which manifests in this standard that created a “low 
threshold” for requiring an EIR. See Citizens Action to Serve All Students v. Thornley (1990) 222 Cal. App. 
3d 748, 754; Citizens of Lake Murray Area Assn. v. City Council (1982) 129 Cal. App. 3d 436, 440; Mejia v. 
City of Los Angeles, (2005) 130 Cal. App. 4th 322, 332. This “low threshold” is sometimes difficult to 
accept for both city staff and developers considering the substantial costs and delays associated with 
the EIR process. However, keep in mind that nowhere in CEQA does the cost or delay play into the 
decision as to whether to prepare an EIR.    
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The ND, MND and NOD (A game of Acronym Soup). 
If the Initial Study indicates that the project will not have a significant effect on the environment, 
then the County can prepare a ND. Pub. Res. Code section 21080(c); CEQA Guidelines section 15070 et 
seq.  If the Initial Study indicates that there could be significant impacts, but those impacts can be 
mitigated to a point of insignificance, then a MND can be prepared. Most projects, especially those 
involving any sort of construction activity, will include conditions or mitigation measures within the 
negative declaration calculated to reduce any potential environmental impacts to be less than 
significant. However, conditions or mitigation measures in the MND will not preclude the need 
to prepare an EIR if information meeting the the fair argument standard discussed above is 
introduced into the record. See Pub. Res. Code section 21064.5; CEQA Guidelines section 15070(b)(2). 

PRACTICE TIP: One recurring problem with MNDs are “deferred” mitigation measures which are 
generally impermissible under CEQA. For example, in Sundstrom v. County of Mendocino (1988) 
202 Cal. App. 3d 296, the court determined that a mitigation measure that required a developer 
to “prepare a hydrological study evaluating the project’s potential environmental effects” 
violated CEQA. That said, requirements for future implementation measures are allowed, 
provided there are adequate performance standards, timing of implementation, and 
contingency plans in place. CEQA Guidelines 15121.6.4(a).   In short, a future requirement to 
study a potential environmental impact is not advisable, but a future requirement for specific 
mitigation of an identified impact is. 

PRACTICE TIP: Land use approvals are often challenged either on the fair argument standard or 
under administrative writ of mandate grounds. Keep in mind who the real party in interest is. 
Although it is the city’s decision that is subject to challenge, it is the property owner’s 
entitlement that is at stake. Be sure to include in the conditions of approval for every 
discretionary permit a well-drafted indemnification, hold harmless and duty to defend 
provision to protect the County from challenge. If a lawsuit is filed, the County will be 
able to utilize this condition and tender the defense costs to the real party in interest. For 
subdivision projects, the Subdivision Map Act provides certain limitations on a property owner’s 
duty to indemnify – see Government Code section 66474.9. 

If an ND or MND is prepared, the County must provide the public and specified agencies with a 
notice of intention. Pub. Res. Code section 21092; CEQA Guidelines section 15072. The public review 
period must be no less than 20 days. Pub. Res. Code section 21092. If the State Clearinghouse is 
used, the review period is at least 30 days. Pub. Res. Code section 21091(b).  

PRACTICE TIP: Unless the project is time critical, the best practice is to use the State 
Clearinghouse to distribute environmental documentation.   
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PRACTICE NOTE: In addition to the lead agency designation, CEQA designates certain other 
public agencies involved in a project approval as “responsible agencies” and “trustee agencies.” 
Although participation by each type of agency is important, it is imperative that any trustee 
agency (e.g., California Fish and Wildlife) be provided notice before the County (as the lead 
agency) takes action on the project. Otherwise, the County may face a failure to follow 
procedure argument or the trustee agency can even “take over” the CEQA review.  

Once a notice of intention is provided and the ND or MND is approved, the County needs to record a 
Notice of Determination (NOD).  CEQA Guidelines section 15075.  

PRACTICE TIP: Record the NOD as soon as possible in order to trigger the 30-day statute of 
limitations on the approval of the ND or MND.  

STEP 5: The EIR. 
There are several types of EIRs and which type is appropriate depends on the project being approved. 
For example, a General Plan update would not utilize a “project EIR”; instead, a General Plan update 
would utilize a Master EIR. Pub. Res. Code sections 21156 – 21158.5.  

Scoping. 
One of the most important initial steps of the EIR process is determining the scope of an EIR. 
CEQA Guidelines section 15083. This process is essentially a consultation between the County, the 
developer, responsible and trustee agencies, and sometimes the public, to decide what environmental 
issues an EIR will focus on. The result of the scoping process is usually two-fold – it (hopefully) 
removes unnecessary analysis of non-issues and focuses attention on real or legitimately perceived real 
issues.     

PRACTICE NOTE: Scoping meetings are not always helpful. However, for projects where the 
concerns focus on specific and fairly narrow potentially significant environmental impacts, a 
scoping meeting can be very helpful in tailoring the EIR process to a limited set of issues.    

Notice of Preparation. 
Once an EIR is “scoped”, a County must prepare a Notice of Preparation (NOP) and send it to all 
responsible agencies, trustee agencies, Office of Planning and Research and any federal agencies who 
are providing funding or have any part of the approval process for the project. Pub. Res. Code section 
21080.4; CEQA Guidelines section 15082(a). In addition, the NOP must be sent to any interested 
person who has requested written notice. Pub. Res. Code section 21092.2.  If an agency 
chooses to respond, the response must contain specific details regarding how, in terms of scope 
and content, the EIR should treat environmental information related to the responsible or 
trustee agency’s area of statutory responsibility and must identify the “significant environmental 
issues and reasonable alternatives and mitigation measures that the responsible agency or trustee 
agency, or [OPR] will need to have explored in the draft EIR.” CEQA Guidelines section 15082(b). If you 
did your homework in the scoping meeting, responses to the NOP should come as no surprise.  
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Preparing the Draft EIR. 
An environmental consultant will almost always prepare the EIR. Although the project applicant pays for 
the costs for preparation of an EIR, the EIR must “be prepared directly by, or under contract” with the 
lead agency. Pub. Res. Code section 21082.1(a); CEQA Guidelines section 15084(a).   

The EIR must include the following components: 
1. Table of Contents or Index; (CEQA Guidelines section 15122)
2. Summary of the proposed actions and their consequences; (CEQA Guidelines section 15123)
3. Project description; (CEQA Guidelines section 15124)
4. Environmental Setting; (CEQA Guidelines section 15125)
5. Evaluation of Environmental Impacts; (CEQA Guidelines section 15126)
6. Water supply assessment –for certain large projects (although there may be some movement in

this area of the law and more projects may become subject to this analysis; (Pub. Res. Code
section 21151.9; Water Code section 10911(b))

7. Significant Environmental Effects of the Proposed Project; (CEQA Guidelines section 15126.2)
8. Effects Not Found to Be Significant; (CEQA Guidelines section 15128)
9. Mitigation Measures; (CEQA Guidelines section 15126.4)
10. Cumulative Impacts; (CEQA Guidelines section 15130)

PRACTICE NOTE: One interesting concept that has arisen is “urban decay”. CEQA Guidelines
section 15131 states that economic or social information may be included in an EIR or may be
presented in whatever form the agency desires. Subsection (a) states “[e]conomic or social
effects of a project shall not be treated as significant effects on the environment.” Subsection
(b) however states “[e]conomic or social effects of a project may be used to determine the
significance of physical changes caused by the project.” One situation where this analysis is
commonly utilized is with projects involving big box retailers, most notably Wal-Mart.  See
Bakersfield Citizens for Local Control v. City of Bakersfield (2004) 124 Cal.App. 4th 1184.  The idea
behind the analysis is that there will be a physical manifestation of a project’s potential
socioeconomic impact. In Bakersfield Citizens for Local Control, there were two proposed Wal-
Mart projects less than 5 miles from each other. Economic experts warned that such land use
decisions could cause a chain reaction of store closures and long term vacancies, thus destroying
existing neighborhoods and leaving decaying shells in their wake.

11. Project Alternatives; (CEQA Guidelines section 15130);
12. Inconsistencies with Applicable Plans; (CEQA Guidelines section 15125(d))
13. Discussion on Growth Inducing Impacts; (CEQA Guidelines section 15126.2(d)) and
14. Organizations and Persons Consulted. (CEQA Guidelines section 15129).

The most robust and time consuming discussions usually revolve around items 4, 5, 7, 8, 9, and 10. 
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Recirculation Issues. 
One issue that often comes up is if an EIR needs to be recirculated because the document has been 
changed or new issues have arisen during the public review process. You may find yourself on the 
receiving end of the following question: “Do we need to recirculate?” The effect of recirculation should 
not be taken lightly – it costs money, delays final approval of the environmental document, and opens 
the document up to additional comments and criticisms. On the other hand, failure to recirculate when 
necessary exposes the document and CEQA process to challenge.  

Recirculation is required in four instances: 

1. When there is new information that shows a new, substantial environmental impact;
2. When new information shows a feasible alternative or mitigation measure that clearly would

lessen environmental impacts, but it is not adopted;
3. When new information shows a substantial increase in the severity of an environmental impact;

or
4. When the draft EIR was so fundamentally inadequate and conclusory that meaningful public

review and comment were precluded.
(CEQA Guidelines section 15088.5(a))

PRACTICE TIP: When in doubt, recirculate the EIR.

Approval of an EIR.  
After the final EIR is complete, the County must make certain findings before it can certify and approve 
the EIR. Specifically, the County must find that: 

1. Changes or alterations have been required in, or incorporated into, the project that mitigate or
avoid the significant effects on the environment;

2. Those changes or alterations are within the responsibility and jurisdiction of another public
agency and have been, or can and should be, adopted by that other agency; or

3. Specific economic, legal, social, technological, or other considerations, including considerations
for the provision of employment opportunities for highly trained workers, make infeasible the
mitigation measures or alternatives identified in the EIR.

Pub. Res. Code section 21081; CEQA Guidelines sections 15091 – 15094. Item 3 is generally referred to 
as a “statement of overriding conditions.”  

As with a ND or MND, the County should file a NOD in order to trigger the 30-day statute of 
limitations on the certification of the EIR. Pub. Res. Code sections 21152(a), (c); CEQA Guidelines section 
15075(e).  
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TAKINGS, DEVELOPMENT FEES AND EXACTIONS 
Takings.  
Takings analysis begins with the constitutional premise that no private property shall be taken for public 
use without the payment of just compensation. U.S. Const. 5th Amend.; see also Cal. Const. art. I section 
19. A taking can be in the form of a physical taking (i.e. physical invasion of property), Loretto v.
Teleprompter Manhattan CATV Corporation, (1982) 458 U.S. 419 (State law required property owners to
allow cable company to install cable facilities on apartment buildings); denials of all economically
beneficial use, Lucas v. South Carolina Coastal Council, (1992) 505 U.S. 1003 (regulation barring
development on beachfront lots was a taking); partial regulatory takings, Penn Central Transportation
Company v. City of New York, (1978) 438 U.S. 104 (historic preservation ordinance was not a taking
because it did not have any economic impact on the station or interfere with the developer’s investment
backed expectations as the railroad could continue to earn a reasonable rate of return; and land use
exactions, Nollan v. California Coastal Commission, (1987) 483 U.S. 825 and Dolan v. City of Tigard,
(1994)512 U.S. 374. These last two cases are commonly referred to as Nollan/Dolan and were seminal in
establishing the appropriate takings analysis for land use exactions. This paper will focus on this last
takings analysis.

Nollan/Dolan and the Test of Reasonableness/Nexus Requirement. 
In California, property development is considered a privilege and not a right. Associated Home Builders, 
Inc. c. City of Walnut Creek, (1971)4 Cal. 3d 633, 638. However, the Nollan and Dolan cases have limited 
the extent in which public agencies may condition development. Specifically, cities may impose 
conditions on development so long as the conditions are reasonable and there exists a sufficient nexus 
between the conditions imposed and the projected burden of the proposed development. Nollan, 483 
U.S. at 834-835. Further, cities must prove that such conditions have a “rough proportionality” to the 
development’s impact. Dollan, 512 U.S. at 391. In order to understand what is meant by these 
limitations, it is helpful to know the development and conditions in the underlying cases. 

In Nollan, a property owner wanted to build a house within the Coastal Zone. The Coastal Commission 
imposed a condition on the permit, requiring dedication of a lateral access easement along the property 
owner’s private beach. The rational for the condition was to assist the public in viewing the beach and in 
overcoming a perceived “psychological barrier” to using the beach. Id. at 435. The Nollan court 
determined that there was no nexus between the identified impact of the project (obstruction of ocean 
view by the new house) and the easement condition (physical access across the beach).  

Similarly, in Bowman v. California Coastal Commission, (2014) 230 Cal. App. 4th 1146, the Court of 
Appeal found no nexus between a request for a permit to rehabilitate a house and a condition imposed 
by the Coastal Commission for the property owner to dedicate to the public a lateral easement for 
public access along the shoreline of his property. Specifically, the Court stated: “We agree with 
appellants that under Nollan and Dolan, the easement lacks an “essential nexus” between the exaction 
and the construction. The work occurs within the existing “footprint” of the property.” Id at 1151.        

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987080057&pubNum=0000780&originatingDoc=I361929605afa11e4a380cd2772317cb6&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994135540&pubNum=0000780&originatingDoc=I361929605afa11e4a380cd2772317cb6&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)
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In Dolan, a property owner applied for a permit to further develop his property. His plans were to 
increase the size of his plumbing store (by about double) and pave his 39-car parking lot.  The permit 
was approved by the City of Tigard with the condition that the property owner dedicate a portion of his 
property within the 100 year flood plain for improvement of a drainage facility, and dedicate a 15-foot 
strip of land adjacent to the flood plain for a pedestrian/bicycle path. The city made numerous findings 
to support the nexus requirement. The Supreme Court held that even though a nexus between the 
project and the conditions existed, the degree of the takings was not roughly proportional to the 
development’s impact. The City of Tigard asked for too much in relation to the impact that the 
development presented.  

PRACTICE TIP: The Nollan/Dolan analysis can be difficult for County staff and the legislative 
bodies to understand and implement. If the question is asked if a particular condition 
constitutes a taking under Nollan/Dolan, we recommend that you walk the individual 
or individuals considering the issue through the following questions so the individual or 
individuals can articulate a response: 

1. What is the impact that this project has on this issue?
2. Does the condition serve a legitimate public interest?
3. What is the relationship between the particular impact of the development and the

condition? How do they relate to one another?
4. Are the impact and the condition on par with one another?

Development Fees (AB 1600). 
AB 1600, otherwise known as the Mitigation Fee Act, was based on the rational articulated in Nollan 
and Dolan, and sets forth certain requirements that must be followed by a California County in 
establishing or imposing a development impact fee. The Act is codified at Government Code section 
66000 – 66025, and requires, among other things, a County to identify the purpose of the fee, identify 
how it will be used, demonstrate that a reasonable relationship exists between the purpose of the 
fee and the type of development project on which the fee is imposed, and demonstrate that 
there is a reasonable relationship between the need for the service or public facility and the type of 
development project on which the fee is imposed. Gov. Code section 66001(a)-(b).  

PRACTICE TIP: For the most part, a city’s AB 1600 fees will be established pursuant to fee study. 
However, it is critical that the public agency also perform the annual and five-year reporting 
requirements required by Gov. Code sections 66006 and 66001(d), respectively. Failure to 
report or make the necessary findings could render AB 1600 accounts subject to refund.    

Note that these fees are different than other statutorily authorized fees, such as Quimby fees. 
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AFFORDABLE HOUSING 
As noted above, State law requires each County to provide affordable housing to all economic 
segments. See e.g., Gov. Code section 65008. This paper will briefly touch on some of the various 
ways affordable housing programs are implemented by the State and at the local level. 

PRACTICE NOTE: Remember that to further the development of affordable housing within the 
State, CEQA statutorily exempts certain affordable housing projects from environmental review.  

Anti-NIMBY laws. 
Government Code section 65589.5 requires a County to make certain findings before it can reject or 
impose certain conditions on an affordable housing project, including emergency shelters, transitional 
housing and supportive housing. This statute effectively “flips” the development process and 
creates a presumption in favor of affordable housing that puts the onus on the County to find that 
the project would have a specific adverse impact on the health, safety and welfare and that there is no 
feasible method to mitigate or avoid the impact other than by disapproving the project or imposing 
certain conditions. Gov. Code section 65589.5(j).  

Second Units, AKA “Granny Units”. 
Government Code sections 65852.1 – 65852.2 sets forth the State’s second units law. The purpose of 
the law was to promote the development of secondary units and to make sure that any requirements 
imposed by cities are not so onerous as to unreasonably restrict the creation of such units. Govt. Code 
section 65852.150. One important component of this statutory scheme is Government Code section 
65852.2(a)(b)(3), which states:  

This subdivision establishes the maximum standards that local agencies shall use to 
evaluate proposed second units on lots zoned for residential use which contain an 
existing single-family dwelling. No additional standards, other than those provided in 
this subdivision or subdivision (a), shall be utilized or imposed, except that a local 
agency may require an applicant for a permit issued pursuant to this subdivision to be 
an owner-occupant. 

As a result, most cities’ secondary unit regulations mimic the maximum standards set forth in 
Government Code section 65852.2(a).    

Inclusionary Housing. 
Many public agencies have enacted inclusionary housing ordinances which either encourage or require 
developers to include a certain percentage of affordable housing units within projects. Many 
inclusionary housing regulations include the ability to pay an “in-lieu” fee to account for fractional 
affordable housing requirements or as an alternative to a set-aside requirement. Although inclusionary 
housing programs have, for the most part, withstood judicial scrutiny (see BIA of Central California v. 
City of Patterson, (2009)171 Cal. App. 4th 886; Home Builders Assoc.’n of Northern California v. City of 
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Napa, (2001) 90 Cal. App. 4th 188), fairly recent case law has held that the Costa-Hawkins Act has 
preempted the field of rental restrictions. Palmer/Sixth Street Properties, L.P. v. City of Los Angeles, 
(2009) 175 Cal. App. 4th 1396. 

In Sterling Park v. City of Palo Alto (2013) 57 Cal.4th 1193, the California Supreme Court held that in-lieu 
fees were subject to challenge as exactions subject to the statute of limitations under the Mitigation Fee 
Act, disapproving Trinity Park, L.P. v. City of Sunnyvale, (2011) 193 Cal.App.4th 1014, which held the 
Mitigation Fee Act did not apply to a below market housing condition and that the Subdivision Map Act’s 
90-day statute of limitations applied. It also held that since Palo Alto required the developer to grant the
city an option to purchase the units, the option was an interest in real property that could qualify as an
'exaction' as well and that the developer could use the Mitigation Fee Act's protest procedures to
challenge the option as well. The Court did not reach the issue of whether a pure price control without
an option would qualify as an 'exaction.'

PRACTICE NOTE:  The California Supreme Court, in California Building Industry Association v. City 
of San Jose, (2013) 307 P. 3d 878, will decide whether inclusionary housing requirements need 
to be justified by a nexus study or can be adopted based on the police power. Given the 
uncertainty of the standard of review, many practitioners in this area are advising that it seems 
prudent to complete a nexus study so that the program can continue in the event of an adverse 
ruling. 

Density Bonus Law. 
Government Code sections 65915 – 65918 sets forth the State’s Density Bonus Law, which, among other 
things, provides developers with a density bonus or other development-related concessions if a 
developer agrees to construct certain housing developments that provide either affordable housing or 
other similar housing. Gov. Code section 65915(a). This law specifically applies to charter cities. Gov. 
Code section 65918. The amount of the density bonus and the number of concessions depends on the 
percentage of units set aside for affordable housing.  

PRACTICE NOTE:  Government Code section 65915 does not set forth the type of concessions 
that are available under this law and instead states the applicant may submit a proposal for 
a specific concession and the County shall grant the concession requested unless it makes a 
written finding based on substantial evidence that the concession, among other things,  
would have a specific adverse impact (as defined in Government Code section 65589.5(d)
(2)) upon public health and safety or the physical environment or on any real property 
that is listed in the California Register of Historical Resources and for which there is no 
feasible method to satisfactorily mitigate or avoid the specific adverse impact without 
rendering the development unaffordable to low- and moderate-income households.  

PRACTICE NOTE: It is important to understand that the State’s Density Bonus Law is mandatory 
and that if a developer proposes a project that qualifies for a density bonus and/or 
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concession(s), the County and reviewing bodies have little ability to otherwise modify the 
impacts of those bonuses or concession(s).  

PRACTICE NOTE:  There still appear to be differing practices as to whether a developer’s 
inclusionary housing triggers the density bonuses or concessions under Govt. Code sections 
65915 et seq. If there is still any ambiguity in your county's ordinances, we recommend the 
County include inclusionary housing within density bonus calculations. See Latinos Unidos Del 
Valle De Napa y Solano v. County of Napa, (2013) 217 Cal. App. 4th 1160 (density bonus is 
mandatory even if the project only includes affordable housing “involuntarily” to comply 
with a local ordinance).  

DUE PROCESS 
The Due Process clause of the Fourteenth Amendment is inextricably intertwined with land use law. Due 
process requires reasonable notice and an opportunity to be heard by an impartial decision maker for 
administrative proceedings that affect liberty or property interests. See Gov. Code section 65905(a); 
Fuchs v County of Los Angeles Civil Serv. Comm'n (1973) 34 CA3d 709. Due process issues can be fairly 
apparent, for example in the case of an issuance or revocation of a conditional use permit.   

One issue to be aware of is a due process claim arising out of the competing roles of the County 
attorney as advisor and advocate, for instance the attorney who advised the County on the 
underlying land use application also advises the body which acts as a later decision-maker in the 
administrative hearing on the application. See Nightlife Partners, Ltd. V. City of Beverly Hills (2003) 
108 CA 4th  81 (city violated due process rights of the land use applicant when the lawyer advising the 
administrative hearing officer on appeal had also advised the City on the original denial of the permit 
being appealed); Quintero v City of Santa Ana (2003) 114 CA4th 810 (due process violated where 
Board’s regular legal advisor appeared before the Board as an advocate, even where separate 
counsel to the Board was provided); see also Howitt v Superior Court (1992) 3 CA4th 1575 (county 
counsel's office must establish that its attorney who advised county's appeals board was 
completely segregated from attorney representing the department that terminated the employee, 
or else county counsel would be disqualified from advising county appeals board).  

This line of cases obviously presents some difficult logistical problems for small, in-house municipal legal 
offices, which require careful thought and planning, and often the retention of outside counsel, where 
attorneys work closely with staff, as well as acting as advisors to planning commissions and boards of 
supervisors. 

HISTORIC PRESERVATION 
For many communities such as the City of San Juan Bautista, historic preservation is critical. At the 
federal level, there is the National Historic Preservation Act that sets forth federal authority for federal 
historic preservations programs. California has the California Register of Historic Resources, 
Pub. Res. Code sections 5020 et seq., which is an authoritative listing and guide for cities to 
implement their respective historic preservation ordinances. There are four different criteria for 
designation, which are as follows: 

http://online.ceb.com/CalCases/CA3/34CA3d709.htm
http://online.ceb.com/CalCases/CA4/3CA4t1575.htm
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1. The resource is associated with events that have made a significant contribution to the broad
patters of local or regional history or the cultural heritage of California or the United States;

2. The resource is associated with the lives of persons important to local, California or national
history;

3. The resource embodies the distinctive characteristics of a type, period, region or method of
construction or represents the work of a master or possesses high artistic values; or

4. The resource has yielded, or has the potential to yield, information important to the prehistory
or history of the local area, California or the nation.

Note that the resource is not always a structure but can be something as simple as a sign, wall or trail. 
The typical effects of historic designation are protection of the resource from alternation, neglect or 
impact, the ability to obtain building code alternatives, and potentially property tax reduction under the 
Mills Act.  

CONCLUSION 

The world of land use law and regulation is comprehensive and the sheer volume of legal concepts, 
statutes governing land use decisions, and procedural requirements can be daunting.  However, land use 
regulation is at the heart of some of the most significant decisions local governments make and 
represents the single most powerful tool that communities have to define, establish, and maintain their 
“sense of place.”  If each land use decision can be evaluated starting with the constitutional foundations 
of the authority to regulate and the various statutes and processes can be viewed as tools to help 
answer the important questions and order important land use decisions, the process starts to seem less 
overwhelming.  Fundamentally, this paper is presented from the perspective that the law is supposed to 
make sense and that the objective of the law is good planning.  It is our hope that the paper can be used 
as one of many tools to navigate the legal complexities through that lens.  Attached to this paper is a 
brief “snapshot” of our “go-to” reference guides and websites, which we use in this important subject 
area.  
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