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REGULAR MEETING AGENDA

March 20, 2019
6:00 PM

6:00 PM ~ CALL TO ORDER

PLEDGE OF ALLEGIANCE

ROLL CALL

ACKNOWLEDGEMENT OF CERTIFICATE OF POSTING

COMMISSIONER ANNOUNCEMENTS

DEPARTMENT ANNOUNCEMENTS

PUBLIC COMMENT

The San Benito County Planning Commission welcomes you to this meeting and encourages
your participation. 

If you wish to speak on a matter which does NOT appear on the agenda, you may do so during the
Public Comment period at the beginning of the meeting.  Please complete a Speaker Card and
provide to the Clerk prior to the meeting.  Except as otherwise provided by law; no action shall be
taken on any item NOT appearing on the Agenda or items that have been continued to a future public
hearing date.  When addressing the Commission, please state your name for the record.  Please
address the Commission as a whole through the Chair.  This open forum period is provided to allow
members of the public an opportunity to address the Planning Commission on general issues of land
use planning and community development.  It is not intended for comments on items on the current
agenda, any pending items. 
If you wish to speak on an item contained in the Agenda, please complete a Speaker Card
identifying the Item(s) and provide it to the Clerk prior to consideration of the item.
Each individual speaker will be limited to a three (3) minute presentation.

REGULAR AGENDA

1. Procedures for the Transaction of Business for Planning Commissioners: 
Review of business procedures and consideration of resolution to adopt minor



amendments.

PUBLIC HEARING

2. PLN190013. "First Amendment to the “Development Agreement By And
Among The County of San Benito, Pulte Home Corporation and San Juan
Oaks, LLC."  OWNER/APPLICANT: San Juan Oaks LLC/Scott Fuller.
LOCATION: All lands within the San Juan Oaks Specific Plan District. REQUEST:
Presently, the negotiated term of the Development Agreement (DA) locks impact
fees at 2014 rates to March 31, 2023 (4 more years). The applicant’s requested
First Amendment to the DA extends the lock term for the 2014 Impact Fee rates to
March 31, 2029. GENERAL PLAN: Planned Development and Rangeland.
ZONING: San Juan Oaks Specific Plan District. ENVIRONMENTAL
EVALUATION: Proposed Addendum to the San Juan Oaks Specific Plan
Subsequent Environmental Impact Report (State Clearinghouse No.
2013101006). PROJECT STAFF: Barbara Thompson, County Counsel and
Taven M. Kinison Brown, Principal Planner. (tkinisonbrown@cosb.us).
 

3. Use Permit UP 1168-17:  OWNER/APPLICANT:  Richard & Bonnie Swank.
APN:  026-130-026 and a portion of 016-140-012.  LOCATION:  4751 Pacheco
Pass Highway (the frontage road).  REQUEST:  To use the 21.3-acre parcel for an
agritourism operation and event center, to include Swank Farms’ annual corn maze
and related seasonal attractions.  GENERAL PLAN:  Agriculture (A).  ZONING: 
Agricultural Productive (AP).  ENVIRONMENTAL EVALUATION:  Categorically
Exempt. §15301, §15303(e), 15304(e).  PLANNER:  Richard Felsing
(rfelsing@cosb.us).

ADJOURN

NOTE:  A copy of this Agenda is published on the County's Web site by the Friday preceding each Commission meeting and
may be viewed at www.cosb.us.  All proposed agenda items with supportive documents are available for viewing at the San
Benito County Administration Building, 481 Fourth Street, Hollister, CA between the hours of 8:00 a.m. & 5:00  p.m., Monday
through Friday (except holidays.)  This is the same packet that the Planning Commission reviews and discusses at the
Commission meeting.  The project planner's name and email address has been added at the end of each project description. 
As required by Government Code Section 54957.5 any public record distributed to the Planning Commission less than 72
hours prior to this meeting in connection with any agenda item shall be made available for public inspection at the Planning
Department, 2301 Technology Parkway, Hollister, CA  95023.  Public records distributed during the meeting will be available
for public inspection at the meeting if prepared by the County.  If the public record is prepared by some other person and
distributed at the meeting it will be made available for public inspection following the meeting at the Planning Department. 
APPEAL NOTICE:  Any person aggrieved by the decision of the Planning Commission may appeal the decision within ten (10)
calendar days to the Board of Supervisors.  The notice of appeal must be in writing and shall set forth specifically wherein the
Planning Commission's decision was inappropriate or unjustified.  Appeal forms are available from the Clerk of the Board at the
San Benito County Administration Office, 481 Fourth Street, Hollister and the San Benito County Planning Department, 2301
Technology Parkway, Hollister. 
NOTE:  In compliance with the Americans with Disabilities Act (ADA) the Board of Supervisors meeting facility is accessible to
persons with disabilities.  If you need special assistance to participate in this meeting, please contact the Clerk of the Board's
office at (831) 636-4000 at least 48 hours before the meeting to enable the County to make reasonable arrangements to
ensure accessibility.

mailto:tkinisonbrown@cosb.us
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Item Number: 1.

MEETING DATE:  3/20/2019

DEPARTMENT: RESOURCE MANAGEMENT AGENCY 

DEPT HEAD/DIRECTOR: John P. Guertin

AGENDA ITEM PREPARER: Michael Kelly for Taven M. Kinison Brown

SBC DEPT FILE NUMBER: 

SUBJECT:

Procedures for the Transaction of Business for Planning Commissioners:  Review of
business procedures and consideration of resolution to adopt minor amendments.

AGENDA SECTION:

REGULAR AGENDA

BACKGROUND/SUMMARY:

The Procedures for the Transaction of Business for Planning Commissioners define how the
Commission are expected to carry out business properly.  These include the election of Chair and
Vice Chair, the scheduling of regular meetings, Rules of Order for public hearings, the making of
motions, and conduct in public participation.
 
The current procedures reflect three prior revisions.  A further, minor revision is presently
proposed by Planning staff for Commission members' announcements of general public interest
to the agenda item titled "Board Announcements," a change from the current rule that this occur at
the end of each regular agenda.
 
Planning staff requests its review of the procedures and has prepared a resolution for the



Commission's consideration of the minor proposed revision.  The resolution is attached, including
changes noted in strikeout and underlined text.

BUDGETED:

SBC BUDGET LINE ITEM NUMBER:

CURRENT FY COST:

STAFF RECOMMENDATION:

Staff recommends the Planning Commission review the Procedures for the Transaction of
Business for Planning Commissioners, including the minor revisions therein, and adopt the
resolution.

ADDITIONAL PERSONNEL: 

ATTACHMENTS:
Description Upload Date Type
Planning Commission Resolution 2019-__, including Attachment A—Procedures for
the Transaction of Business for Planning Commissioners (revised for March 20,
2019)

3/12/2019 Resolution



A RESOLUTION OF THE SAN BENITO COUNTY 

PLANNING COMMISSION APPROVING THE AMENDED 

PROCEDURES FOR THE TRANSACTION OF BUSINESS 

FOR PLANNING COMMISSIONERS 

) 

) 

) 

) 

Resolution 2019-04 

 

 

WHEREAS, the San Benito County Planning Commission has reviewed the existing guidelines for the 

Transaction of Business and hereby desires to amend those guidelines, 

 

NOW THEREFORE BE IT RESOLVED that the San Benito County Planning Commission does 

hereby amend the “Procedures for the Transaction of Business for Planning Commissioners” as set forth 

in Attachment “A”; and, 

 

BE IT FURTHER RESOLVED THAT the revised “Procedures for the Transaction of Business for 

Planning Commissioners” shall hereby replace the procedures adopted by Resolutions 2009-09, 2010-

06, and 2011-07. 

 

PASSED AND ADOPTED BY THE PLANNING COMMISSION OF THE COUNTY OF SAN 

BENITO THIS 20
TH

 DAY OF MARCH 2019 BY THE FOLLOWING VOTE: 

 

AYES:   

NOES:   

ABSENT:   

ABSTAIN:  

 
 

___________________________________ 
Robert Rodriguez, Chair 
San Benito County Planning Commission 

 
ATTEST: 
 
 
 
___________________________________ 
Taven M. Kinison Brown, Principal Planner 
Resource Management Agency San Benito County 

  



ATTACHMENT A 

 

SAN BENITO COUNTY 

Procedures for the Transaction of Business 

for 

Planning Commissioners 

 

 

 

 

 

 

Passed and Adopted By the 

San Benito County Planning Commission 

October 21, 2009 

Resolution 2009-09 

 

Amended and Adopted June 2, 2010 

Resolution 2010-06 

 

Amended June 15, 2011 

Approved and Adopted August 17, 2011 

Resolution 2011-07 

 

Amended and Adopted March 20, 2019 

Resolution 2019-04 

  



 

 

SAN BENITO COUNTY 

Procedures for the Transaction of Business 

 for  

Planning Commissioners 

 

 

 

 

 

 

Passed and Adopted By the 

San Benito County Planning Commission 

October 21, 2009 

Resolution 2009-09 

 

Amended and Adopted June 2, 2010 

Resolution 2010-06 

 

Amended June 15, 2011 

Approved and Adopted August 17, 2011 

Resolution 2011-07 

 

Amended and Adopted March 20, 2019 

Resolution 2019-04 

 



 

Procedures for the Transaction of Business 

San Benito County Planning Commission 

The Planning Commission is a quasi-judicial body composed of five members appointed by the Board 

of Supervisors. The Planning Commission advises the County on policies and legislation relating to the 

regulation of growth, development and environmental conditions of various geographical areas and the 

commercial, industrial, and agricultural interests affecting San Benito County. The Commission reviews 

and acts on matters related to planning and land use development and makes recommendations to the 

Board of Supervisors on various land use matters. The Commission is compensated for meeting 

attendance. This Commission is subject to the Conflict of Interest Code, California Form 700. 

 

No. 1: The Commission shall consist of five (5) appointed members and three (3) shall constitute a 

quorum. 

No. 2: As long as all new Planning Commissioners have been appointed by the Board of 

Supervisors by the first meeting in January, the Chair and the Vice Chair shall be elected 

annually at the first meeting in January of each calendar year. If all new Planning 

Commissioners have not yet been appointed and sworn in by the first meeting in January, the 

election for the Chair and Vice Chair shall occur during the first meeting in February of each 

calendar year. In the absence or inability of either to act, the members present shall select a 

member to act as Chair Pro-Tem for that meeting. However, if the Chair or Vice Chair later 

arrives, the Chair or Vice Chair shall then assume responsibility for the meeting upon arrival. 

No. 3: The Director of Planning and Building Inspection Services or his or her designee shall act as 

the Secretary without any voting rights. In the Director of Planning’s absence, the Chair shall 

appoint an acting Secretary. 

No. 4: Meetings of the San Benito County Planning Commission shall begin at 6:00 PM and be held 

in the San Benito County Board of Supervisors Chambers, 481 Fourth Street, Hollister; or 

such other place as may from time to time be determined by the Commission. At least one 

regular meeting shall be held each month in accordance with San Benito County Code, 

Article III; Section 3.05.51(A). Meetings shall be held per adopted meeting calendar except 

as otherwise determined and noticed by the Secretary. The calendar for the following 

calendar year shall be adopted no later than the last meeting of the current year. 

No. 5: New agenda items shall not be considered later than 10:00 PM, unless approved by majority 

decision of Planning Commissioners present. Special meetings and legal public notices may 

be called at the direction of the Chair, or a majority of Commissioners, at a regularly 

scheduled meeting. 

No. 6: The Director of Planning and Building Inspection or his or her designee shall prepare and 

distribute to the Commission an Agenda for each meeting. The Agenda and all related 

materials shall be completed and distributed no later than the Thursday prior to the scheduled 

meeting. 
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No. 7: At the end of each regular point of the agenda labeled “Commissioner Announcements,” the 

members of the Planning Commission may report or announce informational topics of 

interest to the general public and fellow Commissioners. Such reports will not be project or 

applicant specific or subject to any final action. 

No. 8: The following procedures are adopted as Rules of Order for public hearings: 

a. Open Public Hearing 

b. Staff presentation 

c. Applicant presentation 

d. Take any testimony from the Public 

e. Rebuttal testimony as determined by Planning Commission 

f. Close Public Hearing 

g. Commission discussion 

h. Render a decision 

No. 9: When the Commission alters or modifies an application, the appropriate finding(s), evidence 

and condition(s) or modification(s) to findings, evidence and conditions shall be clearly 

stated and noted in the record. 

If a motion to approve does not pass, then the Chair shall: 

a. Entertain a motion to deny if sufficient findings are fully articulated to support denial; 

or 

b. Entertain a motion of intent to deny if findings for denial are not fully articulated. 

c. If there is an unbreakable tie vote, the Chair shall solicit findings for both sides and 

state those findings in the record. 

No. 10: Approval of any legislative recommendation (for example, a General Plan adoption or 

amendment, specific plan adoption or amendment, or zone change) requires the affirmative 

vote of a majority of the Commission, i.e. at least three members. Approval of any other 

motion requires the affirmative vote of a majority of those members of the Commission 

present and voting. An abstention disqualifies the member as a voting member. 

An application shall be deemed disapproved unless it is approved, or continued, by the 

required majority vote as provided above. In the event of a tie vote, the motion fails; unless 

another motion is thereafter approved by the required majority vote, the application is 

deemed denied. In the case of an appeal, if an affirmative vote does not occur, the decision 

appealed stands as decided by the decision-maker from which the appeal was taken. 

No. 11: The following section shall constitute the “Rules for Presenting Testimony and the 

Procedures of Conduct” for all Planning Commission matters: 

Introduction: Planning Commission meetings often involve highly emotional issues. It is 

important that all participants conduct themselves with courtesy, dignity and respect. All 

persons must observe the following rules: 

a. When you come to the podium, first identify yourself. You may provide your place of 

residence, but are not required to do so. Since all meetings are tape recorded, please 

speak clearly and use the microphone provided. 
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b. Be recognized by the Chair before speaking; acknowledge to the Chair when you are 

finished. 

c. Address staff by name or by Department. 

d. All remarks must be addressed to the Chair. Conversation or debate between a speaker 

at the podium and a member of the audience is not permitted. 

e. Applauding, catcalls, stamping of feet, whistles, yells or shouting, and/or similar 

demonstrations by the audience are unacceptable public behavior and will be prohibited 

by the Chair. 

f. Conversations between audience members are not allowed during any agenda items. 

g. Keep your testimony brief and to the point. It is encouraged that you talk about the 

proposal and not about individuals involved. It is also encouraged that you focus 

testimony on the most important parts of the proposal. Avoid duplicating testimony 

provided by others. The practice of civility and decorum by all is expected. 

h. Members of the public wishing to speak to the Planning Commission should complete 

and turn into the Clerk a “Speakers Card” prior to the agenda item being called 

indicating the agenda item that they wish to address. 

i. However, with the exception of applicants and appellants addressing the Planning 

Commission during a public hearing, public comment is limited to three (3) minutes per 

speaker. Any organized opposition shall be granted the same time given to 

applicant/appellant to speak. An organized opposition will be recognized only upon 

written application to the Chair (through the Clerk) prior to the hearing. Such 

application should identify the speakers(s) for the opposition. Speakers may not 

concede any part of their allotted time to another speaker. 

j. The Chair may modify the time allocated for public comments per speaker in a manner 

consistent with the orderly conduct of the meeting and such modifications shall be 

fairly applied. 

k. Members of the public and staff must switch any electronic equipment such as pagers 

and cellular telephones to a silent or off mode during Planning Commission meetings. 

l. Written testimony is acceptable. However, letters are most effective when presented at 

least a week in advance of the hearing. The Planning Commission strongly encourages 

written comments in advance so that material may be reviewed. Mail should be 

addressed to the Planning Department to the Planner responsible for a specific project. 

No. 12: These procedures may be revised by vote of the Planning Commission. 

  



SAN BENITO COUNTY
AGENDA ITEM

TRANSMITTAL FORM

Eduardo Navarro
District No. 1

Valerie Egland
District No. 2

Robert Eggers
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Robert Gibson
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Robert Rodriguez
District No. 5

Item Number: 2.

MEETING DATE:  3/20/2019

DEPARTMENT: RESOURCE MANAGEMENT AGENCY 

DEPT HEAD/DIRECTOR: John P. Guertin

AGENDA ITEM PREPARER: Taven M. Kinison Brown

SBC DEPT FILE NUMBER: 

SUBJECT:

PLN190013. "First Amendment to the “Development Agreement By And Among The
County of San Benito, Pulte Home Corporation and San Juan Oaks, LLC." 
OWNER/APPLICANT: San Juan Oaks LLC/Scott Fuller. LOCATION: All lands within the San
Juan Oaks Specific Plan District. REQUEST: Presently, the negotiated term of the Development
Agreement (DA) locks impact fees at 2014 rates to March 31, 2023 (4 more years). The
applicant’s requested First Amendment to the DA extends the lock term for the 2014 Impact Fee
rates to March 31, 2029. GENERAL PLAN: Planned Development and Rangeland. ZONING:
San Juan Oaks Specific Plan District. ENVIRONMENTAL EVALUATION: Proposed Addendum
to the San Juan Oaks Specific Plan Subsequent Environmental Impact Report (State
Clearinghouse No. 2013101006). PROJECT STAFF: Barbara Thompson, County Counsel and
Taven M. Kinison Brown, Principal Planner. (tkinisonbrown@cosb.us).
 

AGENDA SECTION:

PUBLIC HEARING

BACKGROUND/SUMMARY:

The Applicant is requesting to modify the terms of the 2015 Development Agreement by offering

mailto:tkinisonbrown@cosb.us


to pay the negotiated Community Benefit Fee (CBF) of $5,559,000 “upfront” with a $500,000
enhancement.  The Development Agreement currently allows the developer to phase in this
expense over subdivision map phases (over several years) of the project. The County would be
free to apply this $6,059,000 of immediate money to the general fund and is not encumbered by a
contractual assignment of these potential financial resources. In trade, the applicant is asking to
extend the term that development Impact Fees would remain locked in at the rates of the 2014
Impact fee schedule to March 31, 2029.
 
Presently, the negotiated term of the Development Agreement (DA) locks development impact
fees at 2014 rates to March 31, 2023 (4 more years). Following that March 31, 2023 date, without
amendment to the Development Agreement, the County would be able to collect the adjusted
Impact Fees in place at the time of building permit applications.  The applicant’s requested First
Amendment to the DA would extend the “lock term” for the 2014 Impact Fee rates to March 31,
2029, for all commercial and residential construction.

BUDGETED:

SBC BUDGET LINE ITEM NUMBER:

CURRENT FY COST:

STAFF RECOMMENDATION:

Staff recommends that the Planning Commission review the staff report, attached draft PC
Resolution and Ordinance for Board action, review the applicant’s materials, and take public and
land use agency testimony during the public hearing.
 Staff further recommends that the Planning Commission make the findings and adopt the
resolution to recommend that the Board of Supervisors approve the First Amendment to the San
Juan Oaks LLC Development Agreement.

ADDITIONAL PERSONNEL: 

ATTACHMENTS:
Description Upload Date Type
Staff Report for SJO Development Agreement Amendment 3/13/2019 Staff Report

Exhibit A - PC Resolution Recommending Approval to BOS 3/13/2019 Resolution

Exhibit B - Ordinance Body for BOS Action 3/13/2019 Ordinance

EXHIBIT B Attachment 1 - Property Description 3/13/2019 Ordinance

Exhibit B Attachment 2 - DA - fully executed recorded (04-25-16) 3/13/2019 Ordinance



EXhibit B Attachment 3 - First Amended DA Agreement SJO - Counsel Approved 3/13/2019 Ordinance
EXHIBIT C - Applicant's materials (Reduced File Size) 3/13/2019 Backup Material

Exhibit D to SRPC DEV AGMT REDLINE 3/13/2019 Backup Material

Exhibit E CEQA Addendum for DA to SJO 3/13/2019 Backup Material
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STAFF REPORT 
 

PROJECT INFORMATION: 
Application: First Amendment of the Development Agreement By and 

Among the County of San Benito, Pulte Homes 
Corporation and San Juan Oaks, LLC. 

Date of Hearing: March 20, 2019 
Applicant/Owner: San Juan Oaks, LLC; Ken Gimelli and Scott Fuller 
File Number: PLN190013 
Location: The San Juan Oaks Specific Plan District 
APNs: 018-190-023, 018-190-033, 018-190-034, 018-200-058, 
 021-140-046, 021-140-053, 018-200-056, 018-200--057, 
 021-140-054, 021-190-017, 021-190-006, 021-090-030, 
 021-190-031, 021-190-032, and 023-010-074 
General Plan: Planned Development and Agricultural Rangeland  
Zoning: San Juan Oaks Specific Plan District 
Project Staff Barbara Thompson, County Counsel 
 Taven M. Kinison Brown, Principal Planner:  
 
PROJECT BACKGROUND AND HISTORY:  

The Original Development Description 

The approved San Juan Oaks LLC Project (formerly known as the Dell Webb proposal of 
2015) at full build out includes up to 1,084 active adult and market rate residential units, a 200-
room hotel, a four-acre assisted living/skilled nursing/memory care facility, up to 65,000 
square feet of neighborhood commercial uses and up to 25,000 square feet of amenity space.  
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The development of residential, commercial, and resort land uses would occur within the 
northwestern portion of the Project Site. The Project also includes seven acres of private 
neighborhood parks to serve the Project’s residents, 114 acres of common area open space, 41 
acres of on-site agricultural preserve and approximately 1,243 acres of on-site permanent 
wildlife habitat. 

 

 

The Present Proposal from San Juan Oaks LLC 

The Applicant is requesting to modify the terms of the 2015 Development Agreement by 
offering to pay the negotiated Community Benefit Fee (CBF) of $5,559,000 “upfront” with a 
$500,000 enhancement.  The Development Agreement currently allows the developer to phase 
in this expense over subdivision map phases (over several years) of the project. The County 
would be free to apply this $6,059,000 of immediate money to the general fund.. In trade, the 
applicant is asking to extend the term that development Impact Fees would remain locked in at 
the rates of the 2014 Impact fee schedule to March 31, 2029.   

Development Impact Fees are the fees assigned to each building permit for commercial and 
residential construction and are used to pay for Traffic Zone 2, Drainage, Road Equipment, 
Fire Protection, General Capital Improvements, Law Enforcement, Juvenile Hall, Habitat 
Conservation, Parks and Recreation, General Government, Information Technology, Libraries 
and Road Maintenance. 

Presently, the negotiated term of the Development Agreement (DA) locks development impact 
fees at 2014 rates to March 31, 2023 (4 more years). Following that March 31, 2023 date, 
without amendment to the Development Agreement, the County would be able to collect the 
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adjusted Impact Fees in place at the time of building permit applications.  The applicant’s 
requested First Amendment to the DA would extend the “lock term” for the 2014 Impact Fee 
rates to March 31, 2029. .  

Applicant materials provided 

The Applicant has provided a cover letter, proposed amendments to the Development 
Agreement (“Agreement By and Among the County of San Benito and San Juan Oaks, LLC), 
and a September 2013 Fiscal and Economic Impact report for the original San Juan Oaks 
Specific Plan proposal. Additional materials were submitted to RMA staff on Monday March 
11, 2019. (See Exhibit B Attachment 2 and 3 and Exhibits C and D).  

Recent History 

The Board reviewed and approved the proposed amended development agreement, subject to 
the Applicant submitting an application to formally amend the development agreement 
according to County Code Section 19.11 in early 2019.  County Administrative Staff supports 
the proposed amendment due to the economic value of the proposed project (e.g. a 200-room 
hotel, a four-acre assisted living/skilled nursing/memory care facility, up to 65,000 square feet 
of neighborhood commercial uses), as well as the public benefits that will be provided by the 
project (such as the dedication of land for a park and a fire station) and 1,240 acres of 
dedicated permanent open space (view shed from highway 156), and the benefits of having an 
active-adult community, which is believed to have less actual impacts on a community than 
normal residential housing, such as upon local schools.  Further, without this amendment, 
Administrative staff believed that there is a risk of losing the project entirely in this County, at 
least for the foreseeable future.   

Report Organization 

This report has been organized to: 

• Share the project background, and recent history (above). 

• Describe the General Requirements of the Development Agreement. 

• Share the Applicant’s Need for Changes to the Development Agreement. 

• Describe the Applicants offer to pay a Public Benefit Fee of $6,059,000 upfront, in 
exchange for locking in the 2014 Development Impact Fees to March 31, 2029.  

• Introduce a draft Resolution for Planning Commission consideration and a draft 
Ordinance for Board action.  

• Include a Staff Recommendation. 

 

GENERAL REQUIREMNTS OF THE DEVELOPMENT AGREEMENT 

Staff has attached the original Development Agreement to the draft Board of Supervisors’ 
Ordinance for reference (See Exhibit B, Attachment 2).  Staff has also attached the 
applicant’s proposed “First Amendment to the San Juan Oaks LLC Development Agreement”         
as they wish the document to be modified. (See Exhibit B, Attachment 3).  

Broadly, there are items in the DA not proposed for adjustment, such as the requirement to 
form a Community Facilities District, a Geologic Hazards Assessment District, provide for 
construction of neighborhood parks and trail network, street improvements and other project 
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infrastructure and on- and off-site improvements to State Route 156, Bixby Road, San Juan 
Oaks Drive and Union Road intersections, among others.  

The items that are suggested for change by the applicant involve the timing of the payment of 
the negotiated Community Benefit Fee (CBF), and the extension of 2014 level Development 
Impact Fees for all 65,000 square feet of commercial construction, the 200-room hotel and the 
1,084 homes of the Specific Plan.   

Several material dates and information items follow: 

• December 3, 2015 is the effective date of the original Development Agreement. 

• June 3, 2023 is 7.5 years past the Effective Date of the original Development 
Agreement   

• December 3, 2030 is 15 years past the Effective Date and the end of term for the 
original Development Agreement. 

• March 31, 2029 is the newly requested end of Lock Term for new development to be 
charged at 2014 Development Impact Fee rates 

 
APPLICANT’S NEED FOR CHANGES TO THE DEVELOPMENT AGREEMENT 

Please see the applicant’s bound documents including the front cover letter (Exhibit C).   

 “Implementation of the San Juan Oaks project has been delayed because Pulte 
Homes pulled out of the project and is no longer an Owner under the DA. San 
Juan Oaks anticipates contracting with a replacement Owner developer in the 
near future. San Juan Oaks is seeking to amend the DA to account for the 
delay by extending the Fee Vesting Time Period while assuring that the 
County will receive the CBF in a timely manner and compensating the County 
for the Fee Vesting Time Period Extension.” 

Upon RMA staff meeting with the applicant to receive the project review materials Tuesday, 
March 5, 2019, we discussed the applicant’s request a little more in depth.  Mr. Fuller 
expressed that one of the reason’s Pulte and subsequent potential developers have fallen out of 
contract with SJO LLC, is an expressed concern that future construction and permitting costs 
are unknown.  In other words, the present DA “lock” on impact fees at 2014 rates will expire 
June 3, 2023.  Following that date, if the DA is left un-amended, it will be necessary for the 
builder to pay the prevailing development impact fees in place when a future building permit is 
requested.  To express another way, the impact fee expenses of building a home at San Juan 
Oaks after June 3, 2023 will be more expensive – and not calculable or quantifiable at this 
time. 

This is the main reason for the amendment request to the Development Agreement– to lock in 
the 2014 Impact Fee rates for potential builders, so that they have a known fixed permitting 
expense for each house or commercial development that will not be increased.    

Mr. Fuller states, that without such a concession, a builder or a developer may never be 
retained to construct the San Juan Oaks Specific Plan Community, as the project has had a 
demonstrated difficulty moving forward since it was approved.  
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APPLICANTS OFFER TO PAY A PUBLIC BENEFIT FEE OF $6,059,000 UPFRONT, 

IN EXCHANGE FOR LOCKING IN 2014 DEVELOPMENT IMPACT FEES TO 

MARCH 31, 2029. 

 
Please refer to the Applicant materials in Exhibit C to this Report, and the draft Board of 
Supervisors Ordinance Exhibit B, Attachment 3. 

 
How is the $5,559,000 CBF treated in the existing 

2015 DA for the Specific Plan? 
How is the payment of the $5,559,000 CBF 

proposed to change in the First Amendment To 
the Development Agreement? 

  
1) $1,000,000 to be paid within 5 days of county's 
approval of the first Final Map 

#1 "Owner MAY choose to pay entire $5,559,000 
upon the date of the first Building permit or March 
31, 2021 whichever comes first 

2)  $505,910 divided into two installments of 
$252,955 

If Owner makes such an election, then Owner 
shall pay an additional $500,000 to County, 
bringing the total CBF to $6,059,000  

2a) Due upon recordation of first Final Map that 
includes any of the conventional / market rate 
units 

 

2b) Due upon Recordation of second Final Map - 
that includes any of the conventional / market rate 
units 

#2 If Owners make such an election, then County 
shall extend the Lock Term (“e.g. Fee Vesting 
Time Period”) for the Development Impact Fees to 
run seven and one-half years, with the Lock Term 
commencing six months following the Trigger 
Date. 
 

3) $4,053,090  shall be paid and may be divided in 
thirds 

3a) $1,351,030 due upon recordation of first Final 
Map that includes the Adult Active Units 

 

3b) $1,351,030 due upon recordation of second 
Final Map that includes the Adult Active Units 

 

4c) $1,351,030 due upon recordation of third Final 
Map that includes the Adult Active Units 

 

$5,559,000 CBF $6,059,000 CBF 

 

What does acceptance of the full Community Benefit Fee mean? 

Should the present Development Agreement not be amended, the County Impact Fees in place 
after June 3, 2023 would be collected for construction proposed after that date.  Of course, 
some building permits are likely to be obtained in the next four years prior to the lock term on 
the 2014 Impact Fees running out and/or after the extended lock period ends.  Therefore, the 
extended lock period applies to only a portion of the residences to be constructed at San Juan 
Oaks.    

The First Amendment to the San Juan Oaks Development Agreement specifies that if the 
County accepts and agrees to this amendment and the owners make such an election to pay the 
Community Benefit Fee fully upfront, then the County shall extend the Lock Term (“e.g. Fee 
Vesting Time Period”) for the Development Impact Fees to run seven and one-half years, with 
the Lock Term commencing six months following the Trigger Date to March 31, 2029. 
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INTRODUCTION OF THE DRAFT RESOLUTION FOR PLANNING COMMISSION 

CONSIDERATION AND INTRODUCTION OF A DRAFT ORDINANCE FOR BOARD 

ACTION  

In accordance with the provisions of Chapter 19.11 Development Agreements, a Draft 
Ordinance for Board of Supervisors action has been prepared that would approve the 
applicant’s requested First Amendment to the Development Agreement, subject to findings 
(EXHIBIT B to this Report)   The Planning Commission recommendation to the Board of 
Supervisors though will be in the form of a Resolution (EXHIBIT A to this Report). 

Drawing from the County Code Section 19.11.008 REVIEW PROCESS, (B) Planning 
Commission review.  

      (1)   If the Planning Director determines that the application is appropriately made, the 
matter shall be scheduled for a public hearing before the Planning Commission. After the 
public hearing by the Planning Commission, the Commission shall make its recommendation 
about the application for a development agreement by written resolution to the Board of 
Supervisors. The Planning Commission shall not recommend that the county enter into the 
development agreement unless the Commission makes all of the following findings: 

         (a)   The development agreement is consistent with the General Plan and any applicable 
specific or area plans; 

         (b)   The development agreement is compatible with the uses authorized in, and the 
regulation prescribed for, the zoning district in which the real property is located; 

         (c)   The development agreement is consistent with public health, safety and general 
welfare and good land use practice; 

         (d)   The development agreement will not adversely affect the orderly development of the 
surrounding community; 

         (e)   The proposed development project should be encouraged in order to meet important 
economic, social, environmental or planning goals of the county; and 

         (f)   The subject development project and development agreement are consistent with this 
chapter. 

      (2)   The Commission’s resolution to the Board shall include evidence supporting its 
determination regardless of the nature of the Commission’s recommendation. 

Drawing from the past reports in the 2013-2015 period leading up to approval of the San Juan 
Oaks Specific Plan, including the Ordinance that was passed adopting the Development 
Agreement subject to the Findings of Section 19.11 of the County Code, staff is able to 
recommend that all of the Findings above for Amendment to the Development Agreement can 
be made. (Please see the attachments.) 

 

ENVIRONMENTAL EVALUATION:   
To support approval of the proposal an Addendum to the San Juan Oaks Specific Plan 
Subsequent Environmental Impact Report (State Clearinghouse No. 2013101006) has been 
prepared.  
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STAFF RECOMMENDATION 

Staff recommends that the Planning Commission review the staff report, attached draft 
Resolution and Ordinance for Board action, review the applicant’s materials, and take public 
and land use agency testimony during the public hearing.  

Staff further recommends that the Planning Commission make the findings in in the draft 
resolution and adopt the resolution to recommend that the Board of Supervisors approve the 
Ordinance approving the First Amendment to the San Juan Oaks LLC Development 
Agreement. 

EXHIBITS 

A. Planning Commission Resolution 

B. Draft Board Ordinance with Attachments 

C. Applicant’s cover letter and project materials 

D. Applicant’s Redlined Original Development Agreement  

E. CEQA Addendum to the SEIR  
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BEFORE THE PLANNING COMMISSION OF THE COUNTY OF SAN BENITO 
 

 
A RESOLUTION OF THE SAN BENITO COUNTY 
PLANNING COMMISSION RECOMMENDING 
THAT THE BOARD OF SUPERVISORS APPROVE 
THE FIRST AMENDMENT TO THE SAN JUAN 
OAKS LLC DEVELOPMENT AGREEMENT. 
COUNTY FILE PLN190013. 
 
.  

) 
) 
) 
) 
) 
) 
 

 
 

Resolution No. 2019-___ 

   

WHEREAS, the San Juan Oaks LLC, represented by Scott Fuller filed an application on 
March 5, 2019 to amend the Development Agreement By and Among the County of San Benito, 
Pulte Homes Corporation and San Juan Oaks, LLC; and 

 
WHEREAS, the Planning Director completed an initial review of the application to 

determine if the application was appropriately made, and determined that sufficient information 
and data was submitted to analyze the application under Chapter 19.11 Development 
Agreements, including a development review deposit to be used to pay for the application and 
processing fee; and  
 

WHEREAS, the subject property of the requested First Amendment to the Development 
Agreement has a General Plan Designation of Planned Development and Agricultural 
Rangeland, and Zoning Designation of the San Juan Oaks Specific Plan District; and  

 
WHEREAS, the Applicant is requesting to modify the terms of the 2015 Development 

Agreement by offering to pay the negotiated Community Benefit Fee (CBF) of $5,559,000 
“upfront” with a $500,000 enhancement; and    

 
WHEREAS, the Development Agreement currently allows the developer to phase in this 

expense over subdivision map phases (over several years) of the project; and  
 
WHEREAS, the County would be free to apply this $6,059,000 of immediate money to 

the general fund and is not encumbered by a contractual assignment of these potential financial 
resources; and  

 
WHEREAS, as a condition of the applicant’s offer to pay the Community Benefit Fee 

(CBF) “upfront,” the applicant is asking to extend the term that development Impact Fees would 
remain locked in at the rates of the 2014 Impact Fee schedule to March 31, 2029; and  

 
WHEREAS, the County assessed the potential for any substantial effect on the 

environment for the project consistent with the requirements of the California Environmental 
Quality Act (CEQA) by preparing an Addendum to the San Juan Oaks Specific Plan Subsequent 
Environmental Impact Report (State Clearinghouse No. 2013101006); and  
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WHEREAS, the County has determined that none of the triggers under Section 15162 of 
the CEQA Guidelines requiring preparation of (another) Subsequent Environmental Impact 
Report has occurred in connection with the County’s consideration of the First Amendment of 
the (December 3, 2015) Development Agreement By and Among the County of San Benito, 
Pulte Homes Corporation and San Juan Oaks, LLC; and  

 
WHEREAS, the Planning Commission of the County of San Benito reviewed the 

proposed First Amendment of the Development Agreement at a duly noticed public hearing held 
at the Planning Commission’s regularly scheduled meeting on March 20, 2019; and 
 

WHEREAS, at the March 20, 2019 Planning Commission hearing the Planning 
Commission considered a draft Ordinance for eventual Board of Supervisor’s action, that 
included the findings necessary to grant or modify a Development Agreement under County 
Code (See Exhibit B of the March 20, 2019 Planning Commission Staff Report); and  

 
WHEREAS, the Planning Commission hereby incorporates and affirms the Findings 

necessary of Section 19.11 of the County Code to grant or modify a Development Agreement 
under County Code, (See Below); and  

 
 WHEREAS, on March 20, 2019, the Planning Commission heard and received all oral 

and written testimony and evidence that was made, presented, or filed, and all persons present at 
the hearing were given an opportunity to hear and be heard with respect to any matter related to 
the proposed First Amendment of the (December 3, 2015) Development Agreement By and 
Among the County of San Benito, Pulte Homes Corporation and San Juan Oaks, LLC; and 

 
WHEREAS, at the conclusion of the public testimony, the Planning Commission closed 

the public hearing, deliberated, and considered the merits of the proposal. 
 

NOW THEREFORE BE IT RESOLVED that based on the evidence in the record, the 
Planning Commission of the County of San Benito hereby finds as follows: 

 
California Environmental Quality Act - Findings 

 
Finding:  Pursuant to Sections 15162 and 15164 of State CEQA Guidelines, the County finds, 
on the basis of substantial evidence in light of the whole record, that: 
 

(a) The proposed First Amendment of the Development Agreement By and Among the County 
of San Benito, Pulte Homes Corporation and San Juan Oaks, LLC. does not propose 
substantial changes to development on the subject property which would require major 
revisions to the Del Webb at San Juan Oaks Specific Plan Subsequent Environmental 
Impact Report (SCH #2013101006) due to new or substantially more severe significant 
environmental effects than previously analyzed in the mitigated negative declaration. 
 

(b) There have been no substantial changes in circumstances under which the development on 
the subject property will be undertaken that will require major revisions to the Del Webb at 
San Juan Oaks Specific Plan Subsequent Environmental Impact Report (SCH 
#2013101006) due to new or substantially more severe significant environmental effects 
than previously analyzed in the mitigated negative declaration. 
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(c) No new information of substantial importance as described in subsection (a)(3) of Section 
15162 has been revealed that would require major revisions to the development on the 
subject property or its conclusion.   
 

Therefore, in accordance with CEQA Guidelines Section 15164, the Addendum (attached hereto 
as Exhibit E to the March 20, 2019 Planning Commission Staff report)  to the previously adopted 
Del Webb at San Juan Oaks Specific Plan Subsequent Environmental Impact Report (SCH 
#2013101006) has been prepared because none of the conditions described in Section 15162 
calling for preparation of a subsequent EIR have occurred in connection with its consideration of 
the First Amendment of the Development Agreement By and Among the County of San Benito, 
Pulte Homes Corporation and San Juan Oaks, LLC. 
 

Evidence: There are items in the Development Agreement not proposed for adjustment, such as the 

requirement to form a Community Facilities District, a Geologic Hazards Assessment District, provide 

for construction of neighborhood parks and trail network, street improvements and other project 

infrastructure and on- and off-site improvements to State Route 156, Bixby Road, San Juan Oaks Drive 

and Union Road intersections, among others. 

Evidence: The items suggested for change by the applicant involve the timing of the payment of the 

negotiated Community Benefit Fee (CBF), and the extension of 2014 level Development Impact Fees 

for all 65,000 square feet of commercial construction, the 200-room hotel and the 1,084 homes of the 

Specific Plan. 

Evidence: Therefore, the current project could not lead to a substantial increase in the severity of 

previously identified significant effects. In addition, the setting of the project has changed minimally in 

the time since the prior review, and the circumstances under which the present project is undertaken 

would not in themselves require study revision to consider significant effects.  Furthermore, no new 

information of substantial importance has surfaced in the interim to reveal significant effects or 

infeasibility of prior mitigation measures, and project proponents have not declined to adopt the 

mitigation measures. 

Evidence: For these reasons, the County has determined that none of the triggers under Section 15162 

has occurred in connection with the County’s consideration of the First Amendment of the (December 

3, 2015) Development Agreement By and Among the County of San Benito, Pulte Homes Corporation 

and San Juan Oaks, LLC. 

 

BE IT FURTHER RESOLVED by the Planning Commission of the County of San 
Benito that it hereby finds as follows:  
 

Development Agreement - Findings 

 

Finding 1: The First Amendment to the San Juan Oaks LLC Development Agreement 
application was filed with the Director of Planning, in accordance with County Code section 
19.11.007 on March 5, 2019, in that: 
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Evidence: The complete application included all the required content under County Code 

section 19.l l.007(b), including, without limitation, the proposed First Amendment; sufficient  

documentation to facilitate CEQA  review; and the required  fee deposit to facility review by San 

Benito County. The application is on file at the San Benito County Resource Management 

Agency, Building and Planning Division (File PLN190013). 

 
Finding 2: The  First Amendment to the San Juan Oaks LLC Development Agreement  is  
consistent with  the  General  Plan, the  Specific  Plan  and  the  remaining  portions  of  the  
County  Code:  
 
Evidence: For   the   reasons   set   forth   in   Resolution   No. 2019-___, incorporated herein by 

reference. (This Resolution) 

 
Finding 3: The First Amendment to the San Juan Oaks LLC Development Agreement is 
compatible with the uses authorized in, and the regulations prescribed for, the applicable zoning 
of the Project Site (as amended pursuant to the Specific Plan) in that:  
 
Evidence:  As part of its 2015 approval of County Code Amendments, the Board of Supervisors, 

among other things, made determinations regarding the compatibility of the Project with the 

uses authorized in, and the regulations prescribed for, the applicable zoning.  

 
Finding 4: The First Amendment to the San Juan Oaks LLC Development Agreement is 
consistent with public health; safety and general welfare and good land use practice, in that: 
 
Evidence:  The Amendment does not modify the components of the specific plan development 

already determined in 2015 to be complementary to public health, safety and general welfare 

and good land use practices. Among other things,  it  provides  for  public  benefits  beyond  

those  benefits  that  would  be  forthcoming through conditions of development project 

approvals as set forth  herein.   

 
Evidence:  The original Project was prepared in accordance with the New Community Study 

Area Designation and other relevant   policies   in   the   County's   2035   General Plan Update. 

The  New Community  Study  Area Designation  is intended  to allow higher levels of 

development  as a means of directing anticipated growth to certain areas in San Benito County 

determined appropriate and able to provide  adequate  facilities  and infrastructure to serve that  

increased growth, which, in turn, serves to protect and preserve more environmentally sensitive 

areas and more productive  agricultural  lands.   In addition, the Project includes:  the   

development of employment  sites to promote  County work opportunities  by providing  for 

approximately 65,000 square feet in neighborhood commercial development, as well as 

additional hotel and assisted  living/skilled  nursing/memory  care  uses  which  could  provide  

new  employment opportunities; the construction and dedication of open space, parks and 

recreational facilities (as  well  as  related  funding  for  ongoing  operation  and  maintenance)  

in  excess  of current requirements  by including 114 acres of common area open space, 

approximately seven   acres of private parks, approximately  16 acres of public community 

parks, approximately  41  acres of  on-site  agricultural  preserve,  approximately  1,243  acres  

of  on-site  permanent  wildlife habitat and the provision for approximately 153 acres of 
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agricultural preserve off-site throughout  the  Project  Site and interconnects  with the regional  

network; the facilitation   of  alternative modes of transportation (e.g., non-motorized travel, use 

of public transit) through provision of an onsite neighborhood-serving commercial center for 

convenient shopping  and services, a network of bicycle and pedestrian pathways connecting 

residential and  commercial  areas,  bus  turnouts  and  permitted  home  occupation  uses;  

implementation of numerous  sustainable  design,  siting  and  building  features  that  include  

roof  colors and materials  that  meet  or exceed  Energy  Star  requirements  to reduce  the  heat 

island effect; energy  and water-efficient appliances,  fixtures,  lighting, and windows that meet 

or exceed state  energy  performance  standards;  high-efficient  air  conditioners; Energy  Star  

bath  fans in each  home.  In  addition,  among  others, the Project would  encourage  the  

following  features:  energy-efficient  windows;  rooftop  solar panels, 
 

solar films, small-

scale  wind turbines, and other similar features to generate  energy;    small scale wind turbines  

and solar heating  and energy production  panels and films; Energy Star qualified  (or  

equivalent   rating  system)  models  of  mechanical   equipment;  and   energy- efficient,  low  

voltage  exterior  lighting. 

 

Evidence:  The Project also includes the formation of a Geologic Hazard Assessment District  

(GHAD)  to  effectively  respond  to and  abate  any  identified geologic hazards within the 

Property; the formation of a Community Facilities District (CPD) or other financing  district(s) / 

mechanisms to provide funding to County to be used to fund various public  safety  

infrastructure, facilities,  improvements  and  services  as  well  as maintenance and operation of 

the Community Parks; payment of a Community Benefit Fee to the County totaling $5,559,000, 

which shall be used in County's sole and absolute discretion as it deems appropriate for the 

benefit of the County, including, without limitation: general community benefits, street 

improvements, affordable housing, public safety services, library services,  and communications; 

and an offer to dedicate to the County  an approximately two (2) acre Public Safety Facility Site. 
 
Finding 5: The First Amendment to the San Juan Oaks LLC Development Agreement will not 
adversely affect the orderly development of the surrounding community, in that:    
 
Evidence:  In approving the original project in 2015, the Board  of Supervisors  determined  that 

development of the Project  Site with the Project will implement the New Community Study Area 

Designation and related General Plan policies, which are intended to allow higher levels of 

development as a means of directing anticipated  growth to certain areas in San Benito County 

determined appropriate and able to provide adequate facilities and infrastructure to serve that 

increased growth, as described more fully in the Specific Plan and the SEIR (Supplemental 

Environmental Impact Report). 

 
Finding 6: The development project associated with the First Amendment to the San Juan Oaks 
LLC Development Agreement should be encouraged in order to meet important economic, 
social, environmental or planning goals of San Benito County, in that:  
 
Evidence:  With regard to planning goals, the Project was prepared in accordance with the New 

Community Study Area Designation and related General Plan policies, which are intended to 

allow higher levels of development as a means of directing anticipated growth to certain areas in 

San  Benito County determined appropriate and able to provide adequate facilities and 
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infrastructure to serve that increased growth, which, in turn, protects and preserve other areas 

in the County that are more environmentally sensitive or productive agricultural land. With 

regard to economic and social goals, the Development Agreement also facilitates the 

development of approximately 65,000 square feet of neighborhood commercial development as 

well as additional mixed uses, which will help to satisfy goals of San Benito County to provide 

for more employment opportunities and generate sales tax revenue, and impose obligations on 

the San Juan Oaks in connection with payment of a substantial Community Benefit Fee and other 

monetary obligations. Moreover, the dwelling units proposed under the Project, numbering up to 

1,084, will help to address goals by San Benito County to provide more housing options to 

residents.  

 
Finding 7: The subject development project and First Amendment to the San Juan Oaks LLC 
Development Agreement are consistent with Chapter 19.11, in that: 
 
Evidence:  The purpose of Chapter 19.11: Development Agreements is to strengthen the public 

planning process, to encourage private participation in comprehensive, long range planning and 

to reduce the economic costs of development by enabling the county and a developer seeking 

county approval of a development project to enter into a development agreement which vests 

certain development rights and which requires a developer to provide additional public benefits. 

The appropriate use of development agreements will reduce uncertainty in the development 

review process, will promote long-term stability in the land use planning process and will result 

in significant public gain. 

 

 

 BE IT FURTHER RESOLVED by the Planning Commission of the County of San Benito 
that based on the foregoing findings and evidence in the record, that the Planning Commission 
recommends that: 
 

A. The Board of Supervisors approve the Draft Ordinance for approval of the First 
Amendment of the San Juan Oaks LLC. Development Agreement, subject to the finding 
and evidence therein and subject to the following conditions of approval (Exhibit B of 

the March 20, 2019 Planning Commission Staff Report); and  
 

CONDITIONS OF APPROVAL: 

 
B. Approve the First Amendment of the San Juan Oaks LLC. Development Agreement 

subject to the following conditions of approval: 
 

1. Indemnification:  APPLICANT shall defend, indemnify, and hold San Benito 
County, its agents, officers, and/or employees (hereinafter “COUNTY”) free and 
harmless from any and all suits, fees, claims, demands, causes of action, 
proceedings (hereinafter collectively referred to as “Legal Action”), costs, losses, 
damages, liabilities and expenses (including, but not limited to, an award of 
attorneys’ fees, expert witness fees, and court costs) incurred by COUNTY 
arising (directly or indirectly) or resulting from the review, processing, 
consideration, or approval of APPLICANT’S Project or action taken by 
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COUNTY thereon, including Legal Actions based on the negligence of 
COUNTY.  APPLICANT will reimburse COUNTY for any damages, costs, or 
fees awarded pursuant to any settlement, default judgment, or other judgment 
taken against the County, whether the result of Applicant’s decision not to defend 
Legal Action or otherwise.  COUNTY retains its discretion to direct counsel 
regarding whether to defend, settle, appeal, or take other action regarding any 
Legal Action. APPLICANT shall defend COUNTY'S actions with competent 
legal counsel of APPLICANT’s choice without charge to COUNTY, subject to 
COUNTY approval, which shall not be unreasonably withheld.  Nothing 
contained in the foregoing, however, shall be construed to limit the discretion of 
COUNTY, in the interest of the public welfare, to settle, defend, or appeal, or to 
decline settlement or to terminate or forego defense or appeal of a Legal Action.  
Furthermore, in no event shall COUNTY have any obligation or liability to 
APPLICANT in connection with COUNTY'S defense or prosecution of litigation 
related to the Project (including, but not limited to, the outcome thereof) or in the 
event COUNTY elects not to prosecute a case or defend litigation brought against 
it.  If either COUNTY or APPLICANT determines in good faith that common 
counsel presents a bona fide conflict of interest, then COUNTY may employ 
separate counsel to represent or defend the COUNTY, and APPLICANT shall pay 
the reasonable attorneys’ fees and costs of such counsel within thirty (30) days of 
receiving an itemized billing statement or statements.  [Planning] 
 

2. Notice of Determination (Fish & Game Fees):  The applicant/owner shall be required 
to file a Notice of Determination for the project. An addendum is not considered a new 
separate environmental document, therefore, the applicant shall demonstrate (provide a 
copy to staff of) the receipt for the previously filed and certified Del Webb at San Juan 
Oaks Specific Plan Subsequent Environmental Impact Report (SCH #2013101006). 
The notice shall be provided by the County Planning Department and filed by the 
applicant with the County Clerk within five (5) days of approval of the project.  An 
administrative fee of $50.00 shall be submitted to the Planning Department for the 
filing of the notice. [Planning/CDFW].   

 
3. Upon final action on the matter by the Board of Supervisors anticipated in April 

of 2019 (Adoption of the prepared Ordinance), the applicant and County of San 
Benito shall perfect the final language of the First Amendment to the 

Development Agreement, as described in materials presented to the Planning 
Commission March 20, 2019 and as modified or clarified (by motion of) the 
Planning Commission and Board of Supervisors.   
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PASSED AND ADOPTED BY THE PLANNING COMMISSION OF THE COUNTY OF 

SAN BENITO THIS ________ OF ______, 2019 BY THE FOLLOWING VOTE: 

 
 
AYES:   

NOES:  

ABSENT:  

ABSTAIN:     

 
 

___________________________________ 
Robert J. Rodriguez, Chair 
San Benito County Planning Commission 

 
 
 
ATTEST: 

 
 
___________________________________ 
Taven M. Kinison Brown, Principal Planner 
Resource Management Agency San Benito County  
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BEFORE THE BOARD OF SUPERVISORS OF THE COUNTY OF SAN BENITO 

 
AN ORDINANCE OF THE SAN BENITO COUNTY 
BOARD OF SUPERVISORS TO APPROVE THE FIRST 
AMENDMENT OF THE (DECEMBER 3, 2015) 
DEVELOPMENT AGREEMENT BY AND AMONG 
THE COUNTY OF SAN BENITO, PULTE HOMES 
CORPORATION AND SAN JUAN OAKS, LLC. 
COUNTY FILE PLN190013.  

) 
) 
) 
) 
) 
) 

ORDINANCE NO. ______ 

   

The Board of Supervisors of the County of San Benito, State of California, does ordain as follows: 1 

SECTION 1. 2 

 3 

A. San Jan Oaks, LLC, a California limited liability company (“San Juan Oaks”), and Pulte Home 4 

Corporation, a Michigan corporation (“Pulte”, and together with San Juan Oaks, referred to as 5 

the “Previous Owners”)  were the owners   collectively of   the   parcels   identified   as  APN's 6 

018-190-023,   018-190-033, 018-190-034, 018-200-058, 021-140-046, 021-140-053, 018-7 

200-056, 018-200--057, 021-140-054, 021-190-017,  021-190-006,  021-090-030, 021-190-031,   8 

021-190-032, and 023-010-074  ("Project Site") which  is described  in and  shown  on the 9 

attached  Attachment 1, which is incorporated  herein by reference; and   10 

B. The County of San Benito (“County”) and Previous Owners previously entered into a 11 

Development Agreement (“Agreement”) on December 3, 2015 (“Effective Date”), which is 12 

attached  hereto and incorporated  herein by reference as Attachment 2, pursuant  to the 13 

Development  Agreement  Statute  and the County Development Agreement Procedures. 14 

Development of the San Juan Oaks Project on the Project Site shall be governed by the terms of 15 

the Development Agreement and the Specific Plan. The Project Site is subject to the 16 

Development Agreement  insofar  as such  development  implements the terms of the Specific  17 

Plan  and all other  County  Approvals  and subsequent  approvals, as set forth  more fully in 18 

the Development  Agreement.  To the extent any conflict may exist between the provisions 19 

reflected in County Code, Title 19, Chapter 19.11 and the provisions reflected in the 20 

Development  Agreement,  the Board  ordained for purposes of the San Juan Oaks Specific Plan 21 

Project, that the provisions in the San Juan Oaks Development Agreement prevail and amend 22 

Chapter 19.11 accordingly; and 23 

C. Pursuant to section 2.6 of the Agreement, Previous Owners agreed to pay County a “Community 24 

Benefit Fee” in installments totaling $5,559,000; and 25 

D. Pursuant to section 3.2 and Exhibit 9 of the Agreement, Previous Owners agreed to pay certain 26 

“Development Impact Fees,” the amounts of which were to be fixed for a term of seven and one-27 

half years (hereinafter “Lock Term”) measured from the Effective Date; and 28 

E. Pursuant to section 2.7 of the Agreement, San Juan Oaks agreed to offer to dedicate to County an 29 

approximately two (2) acre site to be used by County for a “Public Safety Facility Site,” with 30 

such offer of dedication terminating and the Public Safety Facility Site reverting to Owner if 31 

County has not accepted said offer of dedication and commenced construction of a public safety 32 

facility within fifteen (15) years of the offer of dedication; and 33 

Exhibit B to the Planning Commission Staff Report for 3/20/2019. 
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F. Pulte has transferred all of its right, title and interest in the portion of the Project Site owned and 1 

controlled by Pulte to San Jan Oaks and is no longer a party to the Agreement, which has 2 

resulted in a delay of the development of the Project contemplated by the Agreement; and 3 

G. San Juan Oaks anticipates contracting with a developer to replace Pulte in the near future; and  4 

H. San Juan Oaks and County desire to amend the Agreement to account for the development delay, 5 

ensure the County receive the Community Benefit Fee in a timely manner and compensate the 6 

County for this amendment; and 7 

I. The First Amendment to the Development Agreement by and between the County Of San Benito, 8 

and San Juan Oaks, LLC (“Amendment”) (Attachment 3) is entered into by and between the 9 

County of San Benito, a political subdivision of the State of California (referred to therein as 10 

“County”) and San Juan Oaks, LLC, a California limited liability company (referred to therein as 11 

“Owner”) as of this 16th day of April, 2019; and 12 

J. At San Juan Oak’s sole discretion, San Juan Oaks may elect to pay the entire Community Benefit 13 

Fee upon the date the first residential building permit is pulled, or March 31, 2021, whichever 14 

date occurs first (“Trigger Date”).  If San Juan Oaks makes such an election, then Owner shall 15 

pay an additional Five Hundred Thousand Dollars ($500,000.00) to the County, bringing the total 16 

Community Benefit Fee to Six Million Fifty-Nine Thousand Dollars ($6,059,000.00); and 17 

K. San Juan Oaks shall advise the County of its election regarding the Community Benefit Fee no 18 

later than sixty (60) days prior to pulling the first building permit, and in no event later than sixty 19 

days prior to March 31, 2021 (Trigger Date). If Owner makes the election to pay the entire 20 

Community Benefit Fee at once, pursuant to subparagraph (ii) above, that election shall be final; 21 

and 22 

L. If San Juan Oaks makes such an election, then County shall extend the Fee Vesting Time Period 23 

for the Development Impact Fees to run seven and one-half years, commencing six months 24 

following the Trigger Date. This would run the Fee Vesting Time Period to March 31, 2029; and 25 

M. This amendment of the DA does not alter San Juan Oaks’s obligations with respect to the 26 

payment of school impact fees, if any, which may be owed as a result of project development.  27 

School impact fees are not included in any increased Lock Term. 28 

SECTION 2. Findings 29 

A. The First Amendment to the San Juan Oaks LLC Development Agreement application was filed 30 

with the Director of Planning, in accordance with County Code section 19.11.007 on March 5, 31 

2019.  The complete application included all the required content under County Code section 32 

19.l l.007(b), including, without limitation, the proposed First Amendment; sufficient  33 

documentation to facilitate CEQA  review; and the required  fee deposit to facility review by San 34 

Benito County. The application is on file at the San Benito County Resource Management 35 

Agency, Building and Planning Division (File PLN190013). 36 

B. The  First Amendment to the San Juan Oaks LLC Development Agreement  is  consistent with  37 

the  General  Plan, the  Specific  Plan  and  the  remaining  portions  of  the  County  Code,   for   38 

the   reasons   set   forth   in   Resolution   No. 2019-___, incorporated  herein by reference.  39 

C. The First Amendment to the San Juan Oaks LLC Development Agreement is compatible with the 40 

uses authorized in, and the regulations prescribed for, the applicable zoning of the Project Site 41 
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(as amended pursuant to the Specific Plan). As part of its 2015 approval of County Code 1 

Amendments, the Board of Supervisors, among other things, made determinations  regarding  the  2 

compatibility   of  the  Project with the uses authorized in, and the regulations prescribed for, the 3 

applicable zoning.  4 

D. The First Amendment to the San Juan Oaks LLC Development Agreement is consistent with 5 

public health; safety and general welfare and good land use practice in that it does not modify the 6 

components of the specific plan development already determined in 2015 to be complementary 7 

to public health, safety and general welfare and good land use practices. Among other things,  it  8 

provides  for  public  benefits  beyond  those  benefits  that  would  be  forthcoming through 9 

conditions of development project approvals as set forth  herein.   10 

The original Project was prepared in accordance with the New Community Study Area Designation 11 

and other relevant   policies   in   the   County's   2035   General Plan Update. The  New Community  12 

Study  Area Designation  is intended  to allow higher levels of development  as a means of directing 13 

anticipated growth to certain areas in San Benito County determined appropriate and able to provide  14 

adequate  facilities  and infrastructure to serve that  increased growth, which, in turn, serves to 15 

protect and preserve more environmentally sensitive areas and more productive  agricultural  lands.   16 

In addition, the Project includes:  the   development of employment  sites to promote  County work 17 

opportunities  by providing  for approximately 65,000 square feet in neighborhood commercial 18 

development, as well as additional hotel and assisted  living/skilled  nursing/memory  care  uses  19 

which  could  provide  new  employment opportunities; the construction and dedication of open 20 

space, parks and recreational facilities (as  well  as  related  funding  for  ongoing  operation  and  21 

maintenance)  in  excess  of current requirements  by including 114 acres of common area open 22 

space, approximately seven   acres of private parks, approximately  16 acres of public community 23 

parks, approximately  41  acres of  on-site  agricultural  preserve,  approximately  1,243  acres  of  24 

on-site  permanent  wildlife habitat and the provision for approximately 153 acres of agricultural 25 

preserve off-site throughout  the  Project  Site and interconnects  with the regional  network; the 26 

facilitation   of  alternative modes of transportation (e.g., non-motorized travel, use of public transit) 27 

through provision of an onsite neighborhood-serving commercial center for convenient shopping  28 

and services, a network of bicycle and pedestrian pathways connecting residential and  commercial  29 

areas,  bus  turnouts  and  permitted  home  occupation  uses;  implementation of numerous  30 

sustainable  design,  siting  and  building  features  that  include  roof  colors and materials  that  meet  31 

or exceed  Energy  Star  requirements  to reduce  the  heat island effect; energy  and water-efficient 32 

appliances,  fixtures,  lighting, and windows that meet or exceed state  energy  performance  33 

standards;  high-efficient  air  conditioners; Energy  Star  bath  fans in each  home.  In  addition,  34 

among  others, the Project would  encourage  the  following  features:  energy-efficient  windows;  35 

rooftop  solar panels, 
 
solar films, small-scale  wind turbines, and other similar features to generate  36 

energy;    small scale wind turbines  and solar heating  and energy production  panels and films; 37 

Energy Star qualified  (or  equivalent   rating  system)  models  of  mechanical   equipment;  and   38 

energy- efficient,  low  voltage  exterior  lighting. 39 

The Project also includes the   formation of a  Geologic Hazard Assessment District  (GHAD)  to  40 

effectively  respond  to and  abate  any  identified geologic hazards within the Property; the formation 41 

of a Community Facilities District (CPD) or other financing  district(s) / mechanisms to provide 42 

funding to County to be used to fund various public  safety  infrastructure, facilities,  improvements  43 

and  services  as  well  as maintenance and operation of the Community Parks; payment of a 44 

Community Benefit Fee to the County totaling $5,559,000, which shall be used in County's sole and 45 

absolute discretion as it deems appropriate for the benefit of the County, including, without 46 

limitation:   general   community benefits, street improvements, affordable housing, public safety 47 
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services,  library services,  and communications; and an offer to dedicate to the County  an 1 

approximately two (2) acre Public Safety Facility Site. 2 

E. The First Amendment to the San Juan Oaks LLC Development Agreement will not adversely 3 

affect the orderly development of the surrounding community.   In approving the original project 4 

in 2015, the Board  of Supervisors  determined  that development of the Project  Site with the 5 

Project will implement the New Community Study Area Designation and related General Plan 6 

policies, which are intended to allow higher levels of development as a means of directing 7 

anticipated  growth to certain areas in San Benito County determined appropriate and able to 8 

provide adequate facilities and infrastructure to serve that increased growth, as described more 9 

fully in the Specific Plan and the SEIR (Supplemental Environmental Impact Report). 10 

F. The development project associated with the First Amendment to the San Juan Oaks LLC 11 

Development Agreement should be encouraged in order to meet important economic, social, 12 

environmental or planning goals of San Benito County. With regard to planning goals, the 13 

Project was prepared in accordance with the New Community Study Area Designation and 14 

related General Plan policies, which are intended to allow higher levels of development as a 15 

means of directing anticipated growth to certain areas in San  Benito County determined 16 

appropriate and able to provide adequate facilities and infrastructure to serve that increased 17 

growth, which, in turn, protects and preserve other areas in the County that are more 18 

environmentally sensitive or productive agricultural land. With regard to economic and social 19 

goals, the Development Agreement also facilitates the development of approximately 65,000 20 

square feet of neighborhood commercial development as well as additional mixed uses, which 21 

will help to satisfy goals of San Benito County to provide for more employment opportunities 22 

and generate sales tax revenue, and impose obligations on the San Juan Oaks in connection with 23 

payment of a substantial Community Benefit Fee and other monetary obligations. Moreover, the 24 

dwelling units proposed under the Project, numbering up to 1,084, will help to address goals by 25 

San Benito County to provide more housing options to residents. 26 

G. The subject development project and First Amendment to the San Juan Oaks LLC Development 27 

Agreement are consistent with Chapter 19.11.  The purpose of Chapter 19.11: Development 28 

Agreements is to strengthen the public planning process, to encourage private participation in 29 

comprehensive, long range planning and to reduce the economic costs of development by 30 

enabling the county and a developer seeking county approval of a development project to enter 31 

into a development agreement which vests certain development rights and which requires a 32 

developer to provide additional public benefits. The appropriate use of development agreements 33 

will reduce uncertainty in the development review process, will promote long-term stability in 34 

the land use planning process and will result in significant public gain. 35 

SECTION 3. General Provisions 36 

A. Severability: If any section, subsection, sentence, clause, or phrase of this ordinance is for any 37 

reason held by a court of competent jurisdiction to be invalid or unconstitutional, such decision 38 

shall not affect the validity of the remaining portions of this ordinance. The Board of Supervisors 39 

hereby declares that it would have enacted this ordinance and each section, subsection, sentence, 40 

clause or phrase thereof, irrespective of the fact that any one or more sections, subsections, 41 

sentences, clauses or phrases be declared invalid or unconstitutional.  42 

B. Captions:   The titles and headings to the sections hereunder are not part of this ordinance and 43 

shall have no effect upon the construction or interpretation of any part hereof. 44 
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C. Effective Date and Codification: This ordinance shall not be codified. This ordinance shall take 1 

effect thirty (30) days after its adoption. The  effective  date  of  the First Amendment to the San 2 

Juan Oaks LLC Development Agreement shall  be  the  effective  date  of  this  Ordinance,  so  3 

long  as  the  First Amendment to the San Juan Oaks LLC Development Agreement has been 4 

signed by the San Juan Oaks and County pursuant to section 19.11.008(D) of  the San Benito 5 

County Code. 6 

D. Publication:  Within  ten  (10)  days  after  its  adoption,  this  ordinance  shall  be   published 7 

pursuant  to  California  Government  Code  6061  in its  entirety  in  a newspaper  of general 8 

circulation which is printed, published and circulated within the County of San Benito, State of 9 

California. 10 

E. No Duty of Care: This ordinance is not intended to and shall not  be construed or given effect in 11 

a  manner  that  imposes upon the County,  or  any  officer  or  employee  thereof, a mandatory 12 

duty of care towards persons or property within the County or outside of the County so as to 13 

provide a basis of civil liability for damages, except  as otherwise imposed by law. 14 

 15 

PASSED AND ADOPTED BY THE BOARD OF SUPERVISORS OF THE COUNTY OF SAN 16 

BENITO THIS 16th DAY OF APRIL, 2019 BY THE FOLLOWING VOTE: 17 

 18 

AYES: SUPERVISORS: 19 

NOES: SUPERVISORS: 20 

ABSENT: SUPERVISORS: 21 

ABSTAIN: SUPERVISORS: 22 

 23 

 By: ______________________________ 24 

  Mark Medina, Chair 25 

 26 

 27 

ATTEST: 

Janet Slibsager, Clerk of the Board 
APPROVED AS TO LEGAL FORM 

Barbara Thompson, County Counsel 

By:  _________________________________ By: _________________________________ 

Date: _________________________________ Date: _________________________________ 
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Attachment 1 to the Ordinance   
Legal description for subject property, Assessor’s Parcel Number  
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Attachment 2 to the Ordinance 
 

The 2015 Negotiated DEVELOPMENT AGREEMENT BY AND AMONG THE COUNTY OF SAN BENITO,  
PULTE HOMES CORPORATION AND SAN JUAN OAKS, LLC. 
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Attachment 3 to the Ordinance  
The First Amendment of the Development Agreement by and among the County Of San Benito, 

 and San Juan Oaks, LLC.   
(Applicant Proposal) 













































































































































































FIRST AMENDMENT TO DEVELOPMENT AGREEMENT BY AND AMONG 

 
THE COUNTY OF SAN BENITO AND SAN JUAN OAKS, LLC  

 
 
 THIS FIRST AMENDMENT TO DEVELOPMENT AGREEMENT (“Amendment”) is 
entered into by and between the County of San Benito, a political subdivision of the State of 
California (“County”) and San Juan Oaks, LLC, a California limited liability company (“SJO” or 
“Owner”) as of this 16th day of April, 2019.  The County and SJO may be referred to herein 
individually as a “Party” or together as the “Parties”. 
 

RECITALS 

 

WHEREAS, County, SJO and Pulte Home Corporation, a Michigan corporation (“Pulte”) 
previously entered into a Development Agreement (“Agreement”) on December 3, 2015 
(“Effective Date”)  (SJO together with Pulte defined as “Owners” in the Agreement); and 

 
WHEREAS, pursuant to section 2.6 of the Agreement, Owners agreed to pay County a 

“Community Benefit Fee” in installments totaling $5,559,000; and 
 

WHEREAS, pursuant to section 3.2 and Exhibit 9 of the Agreement, Owners agreed to 
pay certain “Development Impact Fees,” the amounts of which were to be fixed for a term of 
seven and one-half years (hereinafter “Lock Term”) measured from the Effective Date; and 
 

WHEREAS, pursuant to section 2.7 of the Agreement, SJO agreed to offer to dedicate to 
County an approximately two (2) acre site to be used by County for a “Public Safety Facility 
Site,” with such offer of dedication terminating and the Public Safety Facility Site reverting to 
Owner if County has not accepted said offer of dedication and commenced construction of a 
public safety facility within fifteen (15) years of the offer of dedication; and 
 

WHEREAS, Pulte is no longer a party to the Agreement, which has resulted in a delay of 
the development of the Project contemplated by the Agreement; and 
 

WHEREAS, SJO anticipates contracting with a developer to replace Pulte in the near 
future: and  
 

WHEREAS, SJO and County desire to amend the Agreement to account for the 
development delay, ensure the County receive the Community Benefit Fee in a timely manner 
and compensate the County for this amendment. 
 
THEREFORE, the Parties agree to amend the Agreement as follows: 
 
1. Pursuant to the Conveyance, SJO is now the owner of the Pulte Property and has 
accepted and assumed all right and obligations of Pulte under the Agreement and Pulte is no 
longer a party to the Agreement.  Accordingly, Section 1.71 is hereby deleted and any and all 



references in the Agreement to “Pulte” as an “Owner” or, collectively with SJO, as “Owners” 
shall now mean SJO as sole owner.  As used in this Amendment, “Owner” refers to SJO. 
 
 
2. RECITAL D is deleted in its entirety and replaced by the following: 
 

D. Owner’s Respective Interests in the Property. 

The land governed by this Agreement consists of a total of approximately one 
thousand nine hundred ninety four (1,994) acres in unincorporated San Benito County, as 
more particularly described in attached Exhibit 1 and depicted on attached Exhibit 2 
(“Property”).   Owner has an equitable interest in approximately one thousand nine 
hundred ninety-four (1,994) acres of the Property (“SJO Property”), as depicted on 
attached Exhibit 2.  The Property currently contains multiple legal parcels that are 
contiguous, which are intended to be part of a single integrated plan of development.  
Section 1.72 is hereby deleted and any and all references in the “Pulte Property” shall 
refer to that portion of the Property previously owned and/or controlled by Pulte.  

 
 
3. Section 2.6 (a) is deleted in its entirety and replaced by the following: 
 

2.6 Additional Public Benefits of the Project. 

(a) Community Benefit Fee. In addition to making the payments 
required in connection with Development Impact Fees, satisfying all Project SEIR 
mitigation measures, constructing the Community Parks, Private Parkland and other 
Project Infrastructure, and paying all other identified fees and contributions as required 
herein, Owner shall provide the following additional public benefits: 

(i) Pay to County the total amount of Five Million Five 
Hundred and Fifty Nine Thousand Dollars ($5,559,000) (“Community Benefit Fee),” 
which shall be used in County’s sole and absolute discretion as it deems appropriate for 
the benefit of the County, which may include:  general community benefits, street 
improvements, affordable housing, public safety services, library services, and 
communications. 

(A) Owner shall pay the Community Benefit Fee as 
follows:  (1) Owner shall pay the amount of One Million Dollars ($1,000,000) within five 
(5) days of County’s approval of the Project’s first (1st) final map that covers all or any 
portion of the Active Adult Units; (2) Owner shall pay the total amount of Five Hundred 
and Five Thousand Nine Hundred and Ten Dollars ($505,910), which may be divided 
into two (2) equal installments of Two Hundred Fifty Two Thousand Nine Hundred and 
Fifty Five Dollars ($252,955), each due upon recordation of the first (1st) and second (2nd) 
final maps that cover all or any portion of the Conventional Units; provided, however, 
that if only one (1) final map is recorded for all of the Conventional Units, then the total 
amount of $505,910 shall be due upon recordation of said map; and (3) Owner shall pay 
the total amount of Four Million Fifty Three Thousand and Ninety Dollars ($4,053,090), 



which may be divided in three (3) equal payments of One Million Three Hundred Fifty 
One Thousand and Thirty Dollars ($1,351,030), each due upon recordation of the first 
(1st), second (2nd) and third (3rd) final maps that cover the Adult Active Units; provided, 
however, that if fewer than three (3) final maps are recorded for all of the Adult Active 
Units, then the total amount of $4,053,090 shall be due upon recordation of the final map 
that covers all such units.  Notwithstanding anything to the contrary in this Section 
2.6(a)(i)(A), if full payment of the Community Benefit Fee has not occurred within seven 
and one half (7 ½) years from the Effective Date (“Fee Vesting Time Period”), then the 
remaining balance shall be immediately due and payable by Owner at that time and 
County shall have the right to withheld issuance of any further Building Permits for the 
Project until full payment has been received. 

 (ii) Notwithstanding the above, at Owner’s sole discretion, 
Owner may elect to pay the entire Community Benefit Fee upon the date the first 
residential building permit is pulled, or March 31, 2021, whichever date occurs first 
(“Trigger Date”).  If Owner makes such an election, then Owner shall pay an additional 
Five Hundred Thousand Dollars ($500,000.00) to the County, bringing the total 
Community Benefit Fee to Six Million Fifty-Nine Thousand Dollars ($6,059,000.00). 

 (iii) Owner shall advise the County of its election regarding the 
Community Benefit Fee no later than sixty (60) days prior to pulling the first residential 
building permit, and in no event later than sixty days prior to March 31, 2021.  If Owner 
makes the election to pay the entire Community Benefit Fee at once, pursuant to 
subparagraph (ii) above, that election shall be final. 

 (iv) If Owner makes such an election, then County shall extend 
the Fee Vesting Time Period for the Development Impact Fees (see Exhibit 9) to run 
seven and one-half years, commencing six months following the Trigger Date. 

(v)   This amendment of the DA does not alter Owner’s obligations with 
respect to the payment of school impact fees, if any, which may be owed as a result of 
project development.  School impact fees are not included in any increased Lock Term.   

 

4. Section 2.7 is deleted in its entirely and replaced by the following: 
 

2.7 Public Safety Improvements. 

As a condition of approval on the Amended VTM (and consistent with the 
prior conditions of approval imposed on the 2004 VTM), Owner shall offer to dedicate to 
County an approximately two (2) acre site (as shown on attached Exhibit 5) to be used by 
County for a public safety facility (“Public Safety Facility Site”).  Owner’s offer of 
dedication of the Public Safety Facility Site shall remain open, and shall not terminate 
fifteen (15) years following the offer.  Should County accept Owner ’ offer of dedication 
for the Public Safety Facility Site, but subsequently decide to sell said site, County shall 
give Owner  the right of first refusal to purchase said site back from the County at then-
prevailing fair market price, as may be determined by a mutually agreed upon appraiser. 



Notwithstanding anything to the contrary in this Section 2.7, the parties agree that Owner 
shall pay all applicable Fire Service Fees in connection with the Project pursuant to 
Section 3.2 below, and Owner shall not receive a credit against such fees as a result of 
making the offer of dedication required in this Section 2.7. 

 
 
5. Section 3.2 (a)(i) is deleted in its entirety and replaced by the following: 
 

3.2 Development Impact Fees and Regulatory Processing Fees. 

(a)  Development Impact Fees Generally. 

(i) Fee Vesting Time Period.  Owner shall pay all Development 
Impact Fees due in connection with the proposed development at issue as 
identified in attached Exhibit 9 and in accordance with this Section 3.2(a).  For a 
period of seven and one half (7 ½) years from the Effective Date, or, if Owner 
makes the election contemplated in section 2.6(a)(ii), seven and one half (7 ½) 
years commencing six months following the Trigger Date, (“Fee Vesting Time 

Period”), the parties agree that (i) Owner shall be vested such that it shall be 
permitted to pay said fees, including, without limitation, the TIMF Fees, in the 
amount that was in place as of the Fee Vesting Date, and (ii) no Owner shall be 
required to pay any said fees that are newly established after the Fee Vesting 
Date.  Notwithstanding the foregoing, at the end of said Fee Vesting Time Period, 
if Full Build Out of the Project has not occurred, no Owner shall be vested into 
any Development Impact Fees (either amount or type) and therefore each Owner 
shall be required to pay any and all then-applicable Development Impact Fees (in 
both amount and type) at the time said Owner seeks to develop the remaining 
portion(s) of the Project.  Each Owner shall pay the applicable Development 
Impact Fees upon issuance of each Building Permit for the proposed development 
at issue unless otherwise provided for under applicable law. 

 
6. Section 12.12 is deleted in its entirety and replaced by the following: 
 

12.12 Notices.  Any notice required under this Agreement shall be in writing and 
personally delivered, or sent by certified mail (return receipt requested and postage prepaid), 
overnight delivery, with a courtesy copy by email to the following: 

County: San Benito County Planning and Building Department 
Attn:  Resource Management Agency Director 
3224 Southside Road 
Hollister, CA 95023 
Telephone:  (831) 637-5313 
Email:  jguertin@cosb.us 



Copy to: County Counsel’s Office 
Attn:  County Counsel 
481 4th Street, 2nd Floor 
Hollister, CA 95023 
Telephone:  (831) 636-4040 
Email:  bthompson@cosb.us  

Copy to: Miller Starr Regalia 
Attn:  Nadia Costa, Esq. 
1331 N. California Blvd., Fifth Floor 
Walnut Creek, CA 94596 
Telephone:  (925) 935-9400 
Email:  nadia.costa@msrlegal.com 

SJO: San Juan Oaks, LLC 
Attn:  Ken Gimelli, President 
3825 Union Road 
Hollister, CA 95023 
Email:  Kkgimelli@aol.com 

Copy to:  Scott Fuller  
Project Development Manager 
3825 Union Road 
Hollister, CA 95023 
Email:  Scott@sanjuanoaks.com 

Any Notice to a Mortgagee by County shall be given as provided above using the 
address provided by such Mortgagee.  Any Notice to a Subsequent Owner shall be given by 
County as required above only for those Subsequent Owner(s) who have given County written 
notice of their addresses for the purpose of receiving such notices.  Any party may change its 
mailing address/email at any time by giving written notice of such change to the other parties in 
the manner provided herein at least ten (10) days prior to the date such change is effected.  All 
notices under this Agreement shall be deemed given, received, made or communicated on the 
earlier of the date personal delivery is effected or on the delivery date shown on the return 
receipt, air bill or email. 

7. Owner further agrees to defend, indemnify, and hold County free and harmless from any 
and all third party suits, claims, demands, causes of action, proceedings (hereinafter collectively 
referred to as “Legal Actions”), fees, costs, losses, damages, liabilities and expenses (including, 
but not limited to, an award of attorneys’ fees, expert witness fees, and court costs) incurred by 
County in connection with any Legal Actions related to this Amendment.  If this Amendment is 
determined by a Court to be invalid or unenforceable, this Amendment shall automatically 
terminate and be of no force and effect. 
 
8. All other terms of the Agreement remain in full force and effect, and are binding upon the 
Parties, their successors in interest and assigns. 
 



 
IN WITNESS WHEREOF, the Parties have executed this Amendment on the dates 

shown below. 
 

 
SAN JUAN OAKS: 
 
San Juan Oaks, LLC, a California limited liability company 

 
By: ___________________________ 
 Ken Gimelli, Authorized Member 
 
Date: ________ 
 
 
 
COUNTY: 
 

County of San Benito 

 
By:  ____________________ 
 Mark Medina, Chair 
 
Date: ________ 
  
 
 
 
Approved as to Legal Form: 
 
 
By:  ______________________________ 
 Barbara Thompson, County Counsel 
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DEVELOPMENT AGREEMENT BY AND AMONG THE COUNTY OF SAN BENITO AND SAN 
JUAN OAKS, LLC 

THIS DEVELOPMENT AGREEMENT (“Agreement”) is made and entered into on 
_______, 2015 by and among the County of San Benito, a political subdivision of the State of 
California (“County”) and San Juan Oaks, LLC, a California limited liability company (“SJO”).  
SJO is sometimes herein referred to as an “Owner.”Owner   County and Owner  are sometimes 
herein referred to individually as a “party” and collectively as “parties.” 

RECITALS 

This Agreement is predicated on the following facts, which are incorporated into 
and made a part of this Agreement. 

A. Capitalized Terms. 

This Agreement uses certain terms with initial capital letters that are defined in Section 1 
below.  Any terms not defined in Section 1 below shall have the meaning assigned to them in 
this Agreement unless otherwise expressly indicated.  County and Owner intends to refer to 
those definitions when the capitalized terms are used in this Agreement. 

B. Nature and Purpose of Development Agreements. 

The Legislature enacted Government Code section 65864 et seq. (“Development 
Agreement Statute”) in response to the lack of certainty in the approval of development 
projects, which can result in a waste of resources, escalate the cost of housing, and discourage 
investment in and commitment to planning that would maximize the efficient utilization of 
resources.  The Development Agreement Statute is designed to strengthen the public planning 
process, to encourage private participation in comprehensive, long-range planning, and to 
reduce the economic costs of development.  It authorizes a county to enter into a binding 
agreement with any person having a legal or equitable interest in real property located in the 
county regarding the development of that property and providing for the development of such 
property and establishing certain development rights therein.  Among other things, the 
legislative findings in the Development Agreement Statute state that the lack of public facilities, 
including, without limitation, streets, wastewater, transportation, potable water, schools, and 
utilities is a serious impediment to the development of new housing, and that applicants and 
local governments may include provisions in development agreements relating to applicant 
financing of necessary public facilities and subsequent reimbursement over time. 

C. County’s Development Agreement Procedures. 

Pursuant to the Development Agreement Statute, County adopted San Benito County 
Code Chapter 19.11 (as may be amended from time to time), which sets forth procedures and 
requirements for the consideration of development agreements (“County Development 
Agreement Procedures”).  This chapter enables County and a property owner seeking County 
approval of a project to enter into a development agreement that vests certain rights and that 
requires the property owner to provide certain public benefits beyond those that could otherwise 
be imposed by County as conditions of development.  Consistent with the Development 
Agreement Statute, the purpose of the County Development Agreement Procedures is to 
strengthen the public planning process, to encourage private participation in comprehensive, 
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long range planning, and to reduce the economic costs of development through the use of 
development agreements.  Also stated therein is the conclusion that the appropriate use of 
development agreements will reduce uncertainty in the development review process, will 
promote long-term stability in the land use planning process, and will result in significant public 
gain. 

D. Owner’s Respective Interests in the Property. 

The land governed by this Agreement consists of a total of approximately one thousand 
nine hundred ninety four (1,994) acres in unincorporated San Benito County, as more 
particularly described in attached Exhibit 1 and depicted on attached Exhibit 2 (“Property”).   
Owner has an equitable interest in approximately one thousand nine hundred ninety-four 
(1,994) acres of the Property (“SJO Property”), as depicted on attached Exhibit 2.  The 
Property currently contains multiple legal parcels that are contiguous, which are intended to be 
part of a single integrated plan of development. 

E. Existing Uses on the Property; Background on Prior Development 
Proposal. 

In connection with the below-referenced prior development proposal, the 
Property was designated by the San Benito County Board of Supervisors (“Board”) in the 
County’s 1992 General Plan as Rural Transitional (RT)/Planned Unit Development (PUD) 
Overlay designations as well as Commercial Thoroughfare (C-1), Agricultural Productive (AP), 
and Agricultural Rangeland (AR) designations; these designations allow for agricultural uses, 
recreational uses, commercial uses, and residential uses.  Existing uses on the Property consist 
of an 18-hole golf course and a clubhouse with related dining facilities and a pro shop 
(“Existing Golf Club”), along with rangeland and cultivated dry farming.  In October 2002, the 
property owner of the Existing Golf Club submitted a development application (including a 
vesting tentative subdivision map application) for the purpose of constructing one hundred fifty 
six (156) non-age-restricted, market rate single-family residential units, thirty (30) affordable 
units, a resort hotel, a village commercial site, a park, open space, an additional 18-hole golf 
course, and an additional 9-hole golf course.  County approved this proposed development 
application, including, among other approvals, the vesting tentative subdivision map in July 
2004, TSM-02-67 (“2004 VTM”), pursuant to Board Resolution 2004-85.  Collectively, the 
above-referenced approvals shall be referred to herein as “2004 Development”. 

F. Proposed Development of the Property. 

Owner  now seeks to amend the 2004 VTM and to obtain the additional required 
approvals, entitlements and permits so that they may develop the Property with the Project as 
further set forth herein.  Specifically, Owner , with County’s input, has prepared the draft San 
Juan Oaks Specific Plan, which relates to the proposed development of the Property as 
described more fully therein, including, without limitation, the following: an age-restricted active 
adult community of up to one thousand and seventeen (1,017) single family detached residential 
units (collectively, “Active Adult Units”); an amenity center to serve Project residents and users 
(approximately 17,500 to 25,000 square feet) (“Amenity Center”); sixty seven (67) non-age-
restricted, single family detached residential units (collectively, “Conventional Units”); a resort 
hotel with up to two hundred (200) rooms; an approximately sixty-five thousand (65,000) square 
foot neighborhood commercial and office center; an approximately four (4) acre facility (with up 
to a total of one hundred (100) beds) providing a mix of assisted living, skilled nursing and 
memory care services; approximately forty-one (41) acres for the On-Site Agricultural Preserve; 
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approximately seven (7) acres of private parkland to serve Project residents and users (“Private 
Parkland”); two (2) community parks (totaling approximately seventeen (17) acres) available to 
the public (collectively, “Community Parks”), which will consist of approximately thirteen (13) 
acres of passive recreational uses within the existing olive orchards on the Property (“Olive Hill 
Park Area”) and approximately four (4) acres located further south on San Juan Oaks Drive for 
community gardens, dog parks and related facilities (“Community Garden and Dog Park”); 
approximately one hundred fourteen (114) acres of common open space area (including 
landscaped areas and informal trails); approximately one thousand two hundred and forty three 
(1,243) acres to be set aside for the Permanent Wildlife Habitat Preservation Area; trails and 
bicycle networks throughout the Property; and other on- and off-site infrastructure and 
improvements necessary to serve the Project.  In connection with the Project, Owner is also 
proposing to preserve approximately one hundred fifty three (153) acres for the Off-Site 
Agricultural Preserve; the Existing Golf Club will remain largely unchanged except for some 
minor renovations.  For purposes of this Agreement, the development described in this Recital F 
and as further detailed in the Specific Plan and the other Project Approvals shall be known as 
the “Project.” 

G. Initial Project Approvals. 

County has taken or intends to take various planning, land use entitlement and 
environmental review actions relating to the Project (collectively, “Initial Approvals”) as follows: 

1. Subsequent Environmental Impact Report (Resolution No. _____).  On 
________, 2015, pursuant to the California Environmental Quality Act (Pub. Res. Code § 21000 
et seq.), the CEQA Guidelines (14 Cal. Regs. § 15000 et seq.), and County’s local 
Implementing Procedures for CEQA (collectively, “CEQA”), and following review and 
recommendation by the Planning Commission and after a duly noticed public hearing, the Board 
took the following actions:  (a) certified a Subsequent Environmental Impact Report (State 
Clearinghouse No. 2013101006) for the Project (“Project SEIR”); (b) adopted written findings 
relating to significant environmental impacts; (c) adopted a Statement of Overriding 
Considerations; and (d) adopted a mitigation monitoring and reporting plan (“MMRP”). 
 

2. General Plan Amendment (Resolution No. ____).  On ________, 2015, following 
review and recommendation by the Planning Commission and after a duly noticed public 
hearing, the Board took the following actions: (a) approved General Plan Amendment 
No. _____ as an amendment to the County’s General Plan (“General Plan Amendment”) in 
connection with the Project; and (b) made determinations regarding the Project’s consistency 
with the County’s General Plan (as amended). 

 
3. Specific Plan Adoption (Resolution No.  ____).  On ________, 2015, following 

review and recommendation by the Planning Commission and after a duly noticed public 
hearing, the Board adopted the Specific Plan (“Specific Plan Adoption”). 

 
4. County Code, Zoning Text and Zoning Map Amendments (Ordinance No. ____).  

On __________, 2015, following review and recommendation by the Planning Commission and 
after a duly noticed public hearing, the Board took the following actions: (a) amended the text in 
the County’s Zoning Code to reflect the new zoning designation of “San Juan Oaks – Specific 
Plan (SJO–SP)” to be applied to the Property; (b) amended the County’s Zoning Map to show 
the Property as rezoned to “San Juan Oaks – Specific Plan (SJO–SP);” and (c) made other 
conforming amendments to ensure consistency between the County Code and the Project 
(collectively, “Code Amendments”). 
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5. Development Agreement (Ordinance _____).  On _________, 2015, following 
review and recommendation by the Planning Commission and after a duly noticed public 
hearing, the Board made the following findings with respect to the Agreement: 

(a)  It has been processed in accordance with the Development Agreement 
Statute and the County Development Agreement Procedures. 

(b)  It is consistent with the San Benito County General Plan (as amended), the 
Specific Plan, any area plans and other applicable Rules, Regulations and Official 
Policies. 

(c)  It is compatible with the uses authorized in, and the regulations prescribed 
for, the applicable zoning of the Property. 

(d)  It will not adversely affect the orderly development of the surrounding 
community. 

(e)  It is fair, just and reasonable. 

(f)  It is consistent with and best serves the public health, safety and general 
welfare of the County’s citizens and good land use practice because, among other 
things, it provides for public benefits beyond those benefits that would be forthcoming 
through conditions of approval as set forth more fully herein. 

(g)  It should be encouraged in order to meet important economic, social, 
environmental and planning goals of the County. 

On this basis, the Board approved this Agreement.  On _________, 2015, the Board 
adopted Ordinance No. ____, enacting this Agreement (“DA Ordinance”).  This Agreement 
shall become effective on _______, 2015 (the date thirty (30) days after the adoption of 
Ordinance No. _____) (“Effective Date”). 

H. Intent of Parties. 

County and Owner  have, in good faith, negotiated the terms and conditions of this 
Agreement, and have determined that use of a development agreement is appropriate for 
development of the Project in accordance with the other Project Approvals.  Among other 
things, the parties desire to: delineate how Owner ’ obligations as set forth herein including, 
without limitation, those relating to the provision and/or funding of Project infrastructure, 
improvements, services and facilities will be met; eliminate uncertainty in planning and provide 
for the orderly development of the Property with the Project and to obtain assurance that Owner  
may proceed with development of the Project in accordance with the Project Approvals; ensure 
the maximum efficient utilization of resources within the County and the surrounding community; 
provide for public benefits beyond those that otherwise could be imposed as conditions of 
approval; and to otherwise achieve the goals and purposes of the Development Agreement 
Statute and the County’s Development Agreement Procedures as these relate to the Property. 

NOW, THEREFORE, with reference to the foregoing recitals and in consideration of the 
mutual promises, obligations and covenants contained herein, Owner and County agree as 
follows: 
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AGREEMENT 

Section 1 Definition of Terms. 

The following defined terms are used in this Agreement: 

1.1 “2004 VTM” has the meaning set forth in Recital E. 

1.2 “2004 Development” has the meaning set forth in Recital E. 

1.3 “Active Adult Units” has the meaning set forth in Recital F. 

1.4 “Agreement” means this Development Agreement between County and Owner. 

1.5 “Amended VTM” has the meaning set forth in Recital G(6). 

1.6 “Amenity Center” has the meaning set forth in Recital F. 

1.7 “Assignment” has the meaning set forth in Section 10.1. 

1.8 “Assignment and Assumption Agreement” has the meaning set forth in 
Section 10.2. 

1.9 “Basic Community Park Improvements” has the meaning set forth in Section 
2.4(b). 

1.10 “Board” has the meaning set forth in Recital E. 

1.11 “Building Permit” refers to a document authorizing the holder to construct a 
building or other structure, as provided for in the San Benito County Code. 

1.12 “CDFW” has the meaning set forth in Section 2.9(a). 

1.13 “CEQA” has the meaning set forth in Recital G(1). 

1.14 “Certificate of Occupancy” means a final certificate of occupancy issued by the 
County’s Building Official or, if the County’s Building Code does not provide for 
the issuance of a certificate of occupancy for a particular building or other 
structure, the functional equivalent thereto. 

1.15 “Code Amendments” has the meaning set forth in Recital G(4). 

1.16 “COG” shall mean the Council of San Benito County Governments. 

1.17 “Community Benefit Fee” has the meaning set forth in Section 2.6(a)(i). 

1.18 “Community Financing District” or “CFD” shall mean a financing district 
formed under the Mello-Roos Community Facilities Act of 1982, pursuant to 
Government Code section 53311 et seq. 

1.19 “Community Garden and Dog Park” has the meaning set forth in Recital F. 
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1.20 “Community Parks” has the meaning set forth in Recital F. 

1.21 “Consent to Assignment” has the meaning set forth in Section 10.1. 

1.22 “Conventional Units” has the meaning set forth in Recital F. 

1.23 “County” has the meaning set forth in the preamble. 

1.24 “County Development Agreement Procedures” has the meaning set forth in 
Recital C. 

1.25 “DA Ordinance” has the meaning set forth in Recital G(5). 

1.26 “Days” shall mean calendar days.  If the last day to perform an act under this 
Agreement is a Saturday, Sunday or legal holiday in the State of California, said 
act may be performed on the next succeeding calendar day that is not a 
Saturday, Sunday or legal holiday in the State of California and in which the 
County offices are open to the public for business. 

1.27 “Defense Counsel” has the meaning set forth in Section 12.17. 

1.28 “Development Agreement Statute” has the meaning set forth in Recital B. 

1.29 “Development Impact Fee” or “Development Impact Fees” means any 
requirement of County or other governmental or quasi-governmental agency in 
connection with a Project Approval for the dedication of land, the construction of 
public improvements, or the payment of fees in order to lessen, offset, mitigate or 
compensate for the impacts of development of the Project on the environment; 
facilities, services, improvements and/or infrastructure; or other public interests. 

1.30 “Dispute” has the meaning set forth in Section 9.1. 

1.31 “Effective Date” has the meaning set forth in Recital G(5). 

1.32 “Endowment” has the meaning set forth in Section 2.9(a). 

1.33 “Enforced Delay” has the meaning set forth in Section 7. 

1.34 “Existing Golf Club” has the meaning set forth in Recital E. 

1.35 “Existing Rules” means the Rules, Regulations and Official Policies in effect on 
the Effective Date; provided, however, that the parties acknowledge and agree 
that pursuant to Section 3.2(a)(i) below, for purposes of determining the date 
upon which Owner vests for purposes of Development Impact Fees only, the Fee 
Vesting Date rather than the Existing Rules shall govern. 

1.36 “Fee Vesting Date” shall mean March 6, 2014, which is the date upon which 
County deemed the Amended VTM application complete. 

1.37 “Fee Vesting Time Period” has the meaning set forth in Section 3.2(a)(i). 
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1.38 “Full Build Out” shall mean upon the issuance of the last Certificate of 
Occupancy for all or any component of the Project; e.g., Full Build Out of the 
residential portion of the Project shall occur when County issues the last 
Certificate of Occupancy for the Project’s residential component. 

1.39 “General Plan Amendment” has the meaning set forth in Recital G(2). 

1.40 “GHAD” has the meaning set forth in Section 1.82. 

1.41 “Initial Approvals” has the meaning set forth in Recital G. 

1.42 “Innocent Owner” has the meaning set forth in Section 6.1. 

1.43 “JAMS” has the meaning set forth in Section 9.1. 

1.44 “Legal Challenge” has the meaning set forth in Section 12.17. 

1.45 “MAI” has the meaning set forth in Section 3.8. 

1.46 “MMRP” has the meaning set forth in Recital G(1). 

1.47 “Mortgage” shall mean any mortgage, deed of trust, security agreement, 
assignment or other like security instrument encumbering all or any portion of the 
Property or any Owner’s rights under this Agreement. 

1.48 “Mortgagee” shall mean the holder of any Mortgage encumbering all or any 
portion of the Property or any Owner’s rights and obligations under this 
Agreement, and any successor, transferee, or Subsequent Owner of any such 
Mortgagee. 

1.49 “Mortgagee Successor” has the meaning set forth in Section 11.1. 

1.50 “New Rules” has the meaning set forth in Section 3.3. 

1.51 “Notice of Default” has the meaning set forth in Section 6.1. 

1.52 “Notice of Intent to Terminate” has the meaning set forth in Section 8.2. 

1.53 “Offsite Land” shall mean lands other than the Property that are necessary to 
support Project Infrastructure, as is further detailed in Section 3.8. 

1.54 “Olive Hill Park Area” has the meaning set forth in Recital F. 

1.55 “Off-Site Agricultural Preserve” has the meaning set forth in Section 2.9(b). 

1.56 “On-Site Agricultural Preserve” has the meaning set forth in Section 2.9(b). 

1.57 “Owner”  has the meaning set forth in the Preamble, and also includes their 
respective successors and assignees. 

1.58 “Periodic Review” has the meaning set forth in Section 5. 
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1.59 “Permanent Wildlife Habitat Area” has the meaning set forth in Section 2.9(a). 

1.60 “Planning Commission” shall mean the San Benito County Planning 
Commission. 

1.61 “Planning Director” shall mean the head of the Planning and Building 
Departments and the Chief Planning Officer of San Benito County. 

1.62 “Private Parkland” has the meaning set forth in Recital F. 

1.63 “Project” has the meaning set forth in Recital F. 

1.64 “Project Approvals” shall mean the Initial Approvals and Subsequent 
Approvals, collectively. 

1.65 “Project SEIR” has the meaning set forth in Recital G(1). 

1.66 “Project Infrastructure” has the meaning set forth in Section 2.3(a). 

1.67 “Project Land Use Plan” shall mean the anticipated location of various Project 
components, as set forth in more detail in the Specific Plan and other Project 
Approvals (as may be amended from time to time). 

1.68 “Project Revenues” shall mean, collectively, any and all revenues generated in 
connection with the Project, whether by property taxes, sales taxes, special 
taxes, special assessments or otherwise. 

1.69 “Property” has the meaning set forth in Recital D. 

1.70  “Public Safety Facility Site” has the meaning set forth in Section 2.7. 

1.71   “Recorder” shall mean the San Benito County Recorder. 

1.72 “Regulatory Processing Fees” shall mean any and all fees, costs, and/or 
charges adopted by County for the purpose of defraying County’s actual costs 
incurred or to be incurred in the processing and administration of any form of 
regulatory permit, license, land use entitlement, financing district or mechanism, 
or other approval, or imposed by County to defray the costs of periodically 
updating its plans, policies, and procedures, including, without limitation, the fees 
and charges referred to in Government Code section 66014. 

1.73 “Revenue Neutral” has the meaning set forth in Section 3.12(a). 

1.74 “RWQCB” has the meaning set forth in Section 2.9(a). 

1.75 “Rules, Regulations and Official Policies” shall mean the County rules, 
regulations, ordinances, laws, general or specific plans, zoning and official 
policies governing development, including, without limitation, density and 
intensity of use; permitted uses; the maximum height and size of proposed 
buildings; the provisions for the reservation or dedication of land for public 
purposes or payment of fees in lieu thereof; the construction, installation and 
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extension of public improvements; growth management; environmental review; 
and other criteria relating to development or use of real property and applicable 
to the Property. 

1.76 “SJO” has the meaning set forth in the Preamble. 

1.77 “SJO Property” has the meaning set forth in Recital D. 

1.78 “Specific Plan” means the San Juan Oaks Specific Plan adopted by the Board 
on _______________, 2015 by Resolution No. ______. 

1.79 “Specific Plan Adoption” has the meaning set forth in Recital G(3). 

1.80 “Subsequent Approvals” shall mean, collectively, any and all land use, 
environmental, building and development approvals, entitlements and permits 
required subsequent to County’s approval of the Initial Approvals in connection 
with development of the Project on the Property, including, without limitation, 
formation of a Geologic Hazard Abatement District (“GHAD”) and/or a CFD or 
similar financing district/mechanism; tentative and final subdivision maps, parcel 
maps and lot line adjustments; conditional use permits; design review approvals; 
Building Permits; grading permits; Certificates of Occupancy; and any 
amendments thereto. 

1.81 “Subsequent Owner” or “Assignee” shall mean an individual or entity that has 
acquired all or a portion of the Property from an Owner in accordance with the 
assignment and assumption obligations set forth in Sections 10.1 and Section 
10.2 below other than:  (1) a Mortgagee; or (2) the ultimate user of any 
residential lot that has been released from liability under this Agreement pursuant 
to Section 8.3. 

1.82 “Substantial Completion” shall mean when the improvement at issue has been 
constructed such that it may be used for its intended purpose. 

1.83 “Term” has the meaning set forth in Section 4.1. 

1.84 “Traffic Impact Mitigation Fee Program” or “TIMF Program” shall mean the 
City of Hollister/San Benito County Regional Traffic Impact Fee Program. 

1.85 “Traffic Impact Mitigation Fees” or “TIMF Fees” shall mean the fees required 
under the TIMF Program. 

1.86 “USFWS” has the meaning set forth in Section 2.9(a). 

Section 2 Owner’s Obligations. 

2.1 Development of the Project.  Subject to compliance with the provisions of this 
Agreement, during the Term, Owner shall have the vested right to develop all or a portion of the 
Project in accordance with the Project Approvals including, without limitation, the Specific Plan 
and this Agreement.  Such development shall occur pursuant to the following:  (a) this 
Agreement; (b) the San Benito County General Plan as it existed on the Effective Date as 
modified by the General Plan Amendment; (c) the San Benito County Code as it existed on the 
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Effective Date as modified by the Code Amendments; (d) the other Initial Approvals, including, 
without limitation, the Specific Plan; (e) the Subsequent Approvals, as and when they are 
issued, approved, or adopted, including, without limitation, all conditions of approval attached 
thereto; and (f) all other applicable Existing Rules except in the case of payment of 
Development Impact Fees in which case the Fee Vesting Date shall govern development of the 
Project.  Notwithstanding anything to the contrary in this Section 2.1, in the event of a conflict 
between any provision of this Agreement and the Specific Plan or other Project Approvals, the 
Specific Plan shall prevail over any other Project Approval except for this Agreement which shall 
prevail over the Specific Plan. 

2.2 Site Plan Adjustments.  Owner  retain the right to apportion uses, intensities 
and densities in each area identified in the Specific Plan between themselves and any 
Subsequent Owner(s), upon the Assignment (pursuant to Sections 10.1 and 10.2 below) in 
accordance with the requirements set forth in Section 8.1.9 of the Specific Plan.  Further, 
subject to Section 2.4(b) below, nothing in this Agreement shall preclude an Owner from 
subsequently applying to increase the total number of residential units that may be constructed 
on the Property upon proper application to County to amend this Agreement, the Specific Plan, 
the Amended VTM, and any other necessary Project Approvals to effectuate such a request.  
Notwithstanding anything to the contrary in this Section 2.2, the parties acknowledge and agree 
that County is under no obligation under this Agreement or otherwise to approve any such 
application(s), and that County retains its authority under its local police power and other 
applicable laws and regulations in making any and all such decisions related to any such 
application(s). 

2.3 Financing of Infrastructure, Improvements, Facilities and Services; 
Formation of GHAD and CFD. 

(a) County Reliance on Owner’s Provision of, or Contribution Towards, 
Project Infrastructure.  The parties acknowledge and agree that County’s approval of the Project 
is, in part, in reliance upon and in consideration of Owner’s provision of, or pro rata or fair share 
contribution(s) towards the infrastructure, facilities, improvements, services and amenities 
(including, without limitation, construction, operation (including personnel) and maintenance 
thereof) necessary to serve the Project, as described more fully in the Specific Plan and other 
Project Approvals (collectively, “Project Infrastructure”) in accordance with Owner’s 
obligations set forth herein and in the Specific Plan. 

(b) Formation of GHAD.  It is the intent of the parties to form a GHAD to 
effectively respond to, address, and abate any identified geologic hazards within the Property 
and, among other responsibilities, to provide for the long-term monitoring and maintenance of 
identified areas covered by the approved GHAD’s Plan of Control and consistent with applicable 
law (which may include, without limitation, open space, slopes, drainages, storm water facilities 
and water treatment improvements), and to perform such monitoring and maintenance in a 
timely, cost-effective and efficient manner consistent with the approved GHAD Plan of Control.  
Upon formation, the GHAD’s source of funding to perform such responsibilities shall be through 
landowner assessments imposed on the Project in accordance with applicable law.  The parties 
agree to work together in good faith and in a timely fashion to form the GHAD, subject to Owner 
’ payment of any and all costs incurred by County (including, without limitation, staff and 
attorney time) in connection therewith. 

(c) Formation and Purpose of CFDs or Other Financing Districts.  It is the 
intent of the parties to form a CFD or other financing district(s)/mechanisms to provide funding 
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to County to be used, in County’s sole discretion, to fund various public safety infrastructure, 
facilities, improvements and services as well as maintenance and operation of the Community 
Parks.  The parties agree to work together in good faith and in a timely fashion to form the CFD 
as further specified herein.  Upon formation, the CFD’s source of funding to perform such 
responsibilities shall be through special taxes on landowners within the Property in accordance 
with applicable law and as follows: 

(i) Upon Full Build Out of the residential component of the Project or 
seven and one half (7 ½) years from the Effective Date (June 3,2023), whichever is 
earlier, the total annual amount to be generated through the CFD for public safety 
purposes shall be Two Hundred Thousand Dollars ($200,000), plus an inflationary rate 
of two percent (2%) per annum.  Imposition of said special taxes for public safety 
purposes shall commence upon the recordation of the grant deed for the first (1st) 
residential unit within the Project and shall be in the amount of Two Hundred Fifty Six 
Dollars ($256) for each Conventional Unit; One Hundred Sixty Seven Dollars ($167) for 
each Active Adult Unit; Four Cents ($0.04) per building square foot for neighborhood 
commercial and office uses (up to sixty-five thousand (65,000) square feet) but not hotel 
uses; and Twenty Three Cents ($0.23) per building square foot for the assisted living 
facility uses (up to forty-six thousand (46,000) square feet). 

(ii) Upon Substantial Completion of the Community Parks, the total annual 
amount to be generated through the CFD for park operation and maintenance purposes 
shall equate to the actual cost to perform all ongoing operation and maintenance 
obligations for the Community Parks as determined during the CFD formation process, 
plus an inflationary rate of two percent (2%) per annum.  In addition to the special taxes 
to be imposed pursuant to this CFD to cover the maintenance and operation of the 
Community Parks, Owner shall be obligated to pay to County the amount of Forty 
Thousand and Seven Dollars ($40,007) at the time of the recordation of the first (1st) final 
map that covers any portion of the Active Adult Units in order to cover the anticipated 
shortfall to ensure that all actual costs for the operation and maintenance of the 
Community Parks are fully covered.  Imposition of said special taxes for park 
maintenance and operations purposes shall commence upon the Substantial Completion 
of the Olive Hill Park Area and the Community Garden and Dog Park, respectively, and 
shall be in the amount determined during the CFD formation process that is sufficient to 
fully cover all costs of operation and maintenance and shall be imposed only on the 
Active Adult Units. 

(d) Funding of Permanent Wildlife Habitat Area.  It is the parties’ intention that 
ongoing maintenance of the Permanent Wildlife Habitat Area on which a conservation easement 
shall be recorded as required by the applicable USFWS, CDFW and RWQCB permits and the 
Project SEIR and MMRP will be funded either: (i) through the GHAD, if allowed by the relevant 
resource agencies and if otherwise permitted under applicable law (including, without limitation, 
Proposition 218), or (ii) the Endowment funded by Owner by such time as is specified in the 
above-referenced permits, but in any event no later than the issuance of the first (1st) grading 
permit or Building Permit for the Project (whichever is earlier). 

2.4 Construction of Neighborhood Parks and Trail Network. 

The parties acknowledge and agree that Owner, collectively, are providing a substantial amount 
of private park and recreational facilities consisting of the Private Parkland (approximately seven 
(7) acres) directly serving the new Project residents in the new neighborhoods, recreational 
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facilities (including construction of new multi-purpose facilities, club houses, pools, and active 
play areas as well as the maintenance and minor enhancements of the Existing Golf Club), and 
common open space (approximately one hundred fourteen (114) acres) as part of the Project.  
However, the parties further acknowledge and agree that pursuant to County Code Section 
23.15.008, private park and recreational facilities do not qualify for receipt of credit in order to 
satisfy County’s parkland requirements.  Accordingly, to satisfy said requirements, Owner shall 
construct all of the following additional public park and recreational facilities, and offer them for 
dedication to County (with operations and maintenance of said facilities funded as provided for 
herein): 

(a) Class 2 bicycle and pedestrian routes along both sides of San Juan Drive 
connecting Union Road to the Project’s neighborhood commercial area, as set forth more fully in 
Section 2.6(b)(iv) below and the Specific Plan.  Provided, however, that for purposes of said 
Class 2 bicycle and pedestrian routes, the parties acknowledge that, as of the Effective Date, 
the intention is for said land and improvements to remain private, and therefore the following 
shall occur: (i) the homeowner’s association(s) formed in connection with the Project shall be 
responsible to cover all costs associated with the maintenance and operation of said lands and 
improvements until such time as County may accept the offer of dedication, if at all; and (ii) 
Owner shall grant an easement to County, in a form acceptable to County, to allow for public 
access on, and use of, said lands and improvements until such time as County may accept the 
offer of dedication, if at all. 

(b) The Community Parks within the Property, which shall total approximately 
seventeen (17) acres in size and which shall be improved in accordance with the Specific Plan 
and other Project Approvals and shall include, at a minimum, the following amenities (or other 
such similar facilities as proposed by Owner  and approved by County): dog park(s); a 
community garden area for County residents to set up garden plots and “urban agriculture” 
programs; parking areas for visitors; park restroom facilities; trails within the olive grove area; a 
pedestrian crossing connecting the Olive Hill Park Area and the Community Garden and Dog 
Park; and sitting and picnicking areas with firepits; and trails and trail access (collectively, 
“Basic Community Park Improvements”).  Construction of, and the related offer of dedication 
for, the Community Parks including, without limitation, the improvements thereon shall be in lieu 
of paying otherwise applicable County park impact fees (under County Code Section 
23.15.008).  The Project is providing an approximately four (4) acre Community Garden and 
Dog Park and related open space facility.  In addition, the Project is providing a hiking trail 
system through the Olive Grove Park now at the Project’s entrance of approximately thirteen 
(13) acres.  Said facilities would be located on the publicly accessible San Juan Oaks Drive, and 
would include parking facilities to allow free unrestricted access and use of said facilities by 
residents throughout the County.  The Community Garden and Dog Park also would include a 
Project-constructed and Project-maintained restroom facility to improve the experience of park 
users, which exceeds the typical County Park requirements.  The Dog Park component is 
designed to provide a variety of recreational activities to help ensure that recreational 
opportunities are available to all members of the community.  Pursuant to this Section 2.4(b), 
the Project shall also fund the ongoing operation and maintenance costs associated with the 
Community Park, including, without limitation, long-term capital replacement, which is not 
required by the County Parkland Dedication to Park and Recreation Impact Codes.  Owner shall 
construct the Community Parks in the general location specified on the Project’s Land Use Plan 
(see Specific Plan), and shall be constructed in accordance with the Specific Plan and other 
Project Approvals as well as all other requirements under the County Code to receive parkland 
credit under County Code Section 23.15.008.  The Olive Hill Park Area shall be Substantially 
Complete no later than issuance of the Certificate of Occupancy for the Two Hundred Fiftieth 
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(250th) Active Adult Unit, and the Community Garden and Dog Park shall be Substantially 
Complete no later than issuance of the Certificate of Occupancy for the Five Hundredth (500th) 
Active Adult Unit; provided, however, that Owner shall construct both of said parks in any event 
no later than seven and one half (7 ½) years from the Effective Date regardless of the status of 
the Project’s buildout.  Upon Substantial Completion of each of the above referenced parks, 
Owner shall offer to dedicate said park(s) (including the land and all improvements located 
thereon) to County; provided, however, that such dedication shall not affect the agricultural 
easement and right to continue agricultural uses of the existing Olive Grove.  Provided, 
however, that even after such time as County accepts said offer, County shall not be 
responsible at any time to fund or perform any portion of the operation and maintenance of the 
Community Parks; rather, Owner shall ensure an ongoing source of CFD funding for this 
purpose pursuant to Section 2.3 above.  To effectuate this arrangement, County and Owner 
shall enter into a mutually acceptable agreement prior to County’s acceptance of said offer(s) of 
dedication whereby County agrees to allow the homeowner’s association(s) formed in 
connection with the Project to perform the maintenance and operation responsibilities in 
connection with the Community Parks subject to adherence to, among other terms and 
conditions: (1) all applicable County and other standards and requirements; and (2) acceptable 
indemnification and insurance provisions for the County’s benefit.  Until such time as County 
accepts said offer of dedication, Owner shall be responsible for operating and maintaining the 
Community Parks (including the land and all improvements located thereon), including, without 
limitation, any and all costs associated therewith.  Further, County and Owner acknowledge and 
agree that the public park acreage and construction of the public park amenities provided for 
under this Section 2.4(b) exceeds current County standards and thus reflects an additional 
public benefit that could not otherwise be achieved without this Agreement.  To ensure the 
Project continues to so exceed County parkland standards, in the event any Owner 
subsequently seeks and obtains all necessary approvals to construct additional residential units 
in the Project beyond the maximum number currently permitted in the Specific Plan as of the 
Effective Date, the applicable Owner(s) agree to construct an additional amount of qualifying 
public parks and related improvements pursuant to applicable County Code requirements, 
rather than relying on the Project’s park acreage that was provided pursuant to this Agreement, 
to ensure that the Project continues to exceed the County park standards as contemplated 
herein. 

2.5 Street Improvements and Other Project Infrastructure. 

(a) General Construction Obligations.  Owner shall construct, or cause to be 
constructed or contribute their respective pro rata or fair share towards the construction of, the 
Project Infrastructure in accordance with the provisions of this Agreement, the Specific Plan, 
and the other Project Approvals.  Development of the Property, including, without limitation, the 
Project Infrastructure, shall be subject to final design review, plan check and inspection by 
County in accordance with the Specific Plan, the other Project Approvals, and the County Code, 
as applicable.  The Project Approvals, and all required improvement plans prepared in 
accordance with and in connection thereto and as approved by County, shall govern the design 
and scope of all Project Infrastructure to be constructed on or benefiting the Property and the 
Project. 

(b) On-Site Improvements.  Owner shall construct all street improvements 
and all other Project Infrastructure to be located within the Property in accordance with their 
obligations under this Agreement and as required by the Specific Plan, the other Project 
Approvals (including, without limitation, all conditions of approval attached thereto), and the 
Project SEIR (including, without limitation, the MMRP).  Said improvements shall include, 
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without limitation, construction of San Juan Oaks Drive (including, without limitation, 
construction of thirty two (32) feet of pavement width that shall include Class 2 bicycle and 
pedestrian routes); an emergency vehicle access (EVA) to connect from Del Webb Boulevard to 
the existing State Route 156; utility improvements; and integrated storm drainage facilities into 
the Project’s landscape design.  With respect to the above-referenced improvements on San 
Juan Oaks Drive, County agrees that Owner’s construction of said improvements shall occur 
prior to issuance of the Certificate of Occupancy for the Two Hundred Seventieth (270th) Active 
Adult Unit; construction of said improvements shall be governed by the applicable standards set 
forth in the Specific Plan rather than those set forth in the County Code with respect to curbs, 
gutters, attached sidewalks, and street width.  County further agrees that: (i) with respect to: the 
southbound Class 2 route on San Juan Oaks Drive that would cross the existing drainage 
channel, Owner may construct it by building a separate pre-fabricated bridge instead of 
widening the existing narrow bridges, and it shall connect to the planned Class 1 facility in order 
to provide access to the residential portions of the Project as well as the Existing Golf Club; and 
(ii) with respect to the northbound Class 2 route, Owner may construct it by building a separate 
pre-fabricated bridge, which is anticipated to cross the existing drainage channel through the 
Project’s neighborhood commercial area (initially constructed as a Class 3 route) and then 
continue onto San Juan Oaks Drive as a Class 2 facility from the northerly commercial road. 

(c) Off-site Improvements.  Owner shall provide, or contribute towards, all of 
those street improvements and other Project Infrastructure that are to be located off-site but that 
are necessary or desirable to serve the Project, in accordance with their obligations under this 
Agreement and as required by the Specific Plan, the other Project Approvals (including, without 
limitation, all conditions of approval attached thereto), and the Project SEIR (including, without 
limitation, the MMRP).  Said obligations shall include, without limitation, the following: 

   (i) State Route 156 and Bixby Road.  To mitigate for the Project’s 
cumulative impacts and as set forth more fully in the Project SEIR and the MMRP, Owner shall 
pay their respective pro rata or fair share contributions towards the funding of the proposed 
traffic signal at the intersection of State Route 156 and Bixby Road, which amounts shall be 
based on the Project’s overall percentage contribution of trips towards the cumulative scenario.  
For purposes of this Section 2.5(c)(i), the parties agree that Owner’ collective pro rata or fair 
share contribution shall be paid at the time of the recordation of the final map that covers the 
two hundred seventy fifth (275th) Active Adult Unit, and shall equate to seven percent (7%) of 
the total estimated costs (including, without limitation, both hard and soft costs (i.e., design, 
administration and installation costs) to construct the above-referenced proposed signal based 
on an engineer’s report approved by County and paid for by Owner. 

   (ii) San Juan Oaks Drive and Union Road Intersection.  As required in 
the Project SEIR and the MMRP, Owner shall be responsible for funding and constructing the 
traffic signal at the intersection of San Juan Oaks Drive and Union Road, and the widening of 
the roadway that is necessary to accommodate said signalization for safe operations of the 
Project entrance intersection until such time that Union Road is widened through the TIMF 
program to a full four (4) lane facility.  Improvements at said intersection beyond those required 
(if any) to construct the signal and mitigate any operational safety issues, which may overlap 
with improvements identified in the TIMF shall be subject to credit against TIMF fees otherwise 
due consistent with attached Exhibit 3; and to the extent that a portion of the above-referenced 
improvements are subject to TIMF fee credit and said construction exceeds said Owner’s 
mitigation requirements, then said Owner shall be eligible for reimbursement from the TIMF 
Program pursuant to Section 2.8(b) below. 
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   (iii) Union Road and State Route 25.  Owner shall be responsible for 
funding and constructing an eastbound right turn lane from Union Road onto southbound Airline 
Highway (State Route 25).  Notwithstanding the fact that said improvement was not included in 
the TIMF Program as of the Fee Vesting Date, the constructing Owner shall be eligible for credit 
under the TIMF Program pursuant to Section 2.8(a) in the event that the TIMF Program is 
updated in the future to expressly include said improvement.  Furthermore, in the event and to 
the extent the constructing Owner can demonstrate that said improvement exceeds the 
Project’s mitigation requirements and it is expressly included in an updated TIMF Program, then 
the constructing Owner shall be eligible for reimbursement pursuant to Section 2.8(b) below. 

   (iv) Construction of Wastewater Collection and Conveyance 
Infrastructure.  In the event and to the extent Owner desire to connect the Project to the City of 
Hollister’s wastewater treatment plant, then Owner shall be responsible for funding and 
constructing the necessary Project Infrastructure to convey Project wastewater to the City of 
Hollister for processing.  To facilitate said construction, County shall: (A) have the right to review 
and approve plans for pipeline construction to the extent said plans reflect work within the 
County’s existing public right of way; (B) allow the constructing Owner reasonable access within 
County’s existing right of way for said pipeline construction so long as said Owner has obtained 
the required encroachment permit and adheres to the standards and conditions set forth therein; 
and (C) adhere to the provisions set forth in Section 3.8 below in the event and to the extent 
triggered. 

2.6 Additional Public Benefits of the Project. 

(a) Community Benefit Fee. In addition to making the payments required in 
connection with Development Impact Fees, satisfying all Project SEIR mitigation measures, 
constructing the Community Parks, Private Parkland and other Project Infrastructure, and 
paying all other identified fees and contributions as required herein, Owner shall provide the 
following additional public benefits: 

(i) Pay to County the total amount of Five Million Five Hundred and 
Fifty Nine Dollars ($5,559,000) (“Community Benefit Fee),” which shall be used in County’s 
sole and absolute discretion as it deems appropriate for the benefit of the County, which may 
include:  general community benefits, street improvements, affordable housing, public safety 
services, library services, and communications. 

(A) Owner shall pay the Community Benefit Fee as follows:  
(1) Owner shall pay the amount of One Million Dollars ($1,000,000) within five (5) days of 
County’s approval of the Project’s first (1st) final map that covers all or any portion of the Active 
Adult Units; (2) SJO shall pay the total amount of Five Hundred and Five Thousand Nine 
Hundred and Ten Dollars ($505,910), which may be divided into two (2) equal installments of 
Two Hundred Fifty Two Thousand Nine Hundred and Fifty Five Dollars ($252,955), each due 
upon recordation of the first (1st) and second (2nd) final maps that cover all or any portion of the 
Conventional Units; provided, however, that if only one (1) final map is recorded for all of the 
Conventional Units, then the total amount of $505,910 shall be due upon recordation of said 
map; and (3) Owner shall pay the total amount of Four Million Fifty Three Thousand and Ninety 
Dollars ($4,053,090), which may be divided in three (3) equal payments of One Million Six 
Hundred Thousand Eighty Four and Three Hundred Sixty Three Dollars ($1,684,363), each due 
upon recordation of the first (1st), second (2nd) and third (3rd) final maps that cover the Adult 
Active Units; provided, however, that if fewer than three (3) final maps are recorded for all of the 
Adult Active Units, then the total amount of $4,053,090 shall be due upon recordation of the final 
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map that covers all such units.  Notwithstanding anything to the contrary in this Section 
2.6(a)(i)(A), if full payment of the Community Benefit Fee has not occurred within seven and one 
half (7 ½) years from the Effective Date (“Fee Vesting Time Period”), then the remaining 
balance shall be immediately due and payable by Owner at that time and County shall have the 
right to withheld issuance of any further Building Permits for the Project until full payment has 
been received. 

 (ii) Notwithstanding the above, at Owner’s sole discretion, Owner 
may elect to pay the entire Community Benefit Fee upon the date the first residential building 
permit is pulled, or March 31, 2021, whichever date occurs first (“Trigger Date”).  If Owner 
makes such an election, then Owner shall pay an additional Five Hundred Thousand Dollars 
($500,000.00) to the County, bringing the total Community Benefit Fee to Six Million Fifty-Nine 
Thousand Dollars ($6,059,000.00). 

 (iii) Owner shall advise the County of its election regarding the 
Community Benefit Fee no later than sixty (60) days prior to March 31, 2021.  If Owner makes 
the election to pay the entire Community Benefit Fee at once, pursuant to paragraph 1 above, 
that election shall be final. 

 (iv) If Owner make such an election, then County shall extend the Fee 
Vesting Time Period for the Development Impact Fees (see Exhibit 9), if any, to run seven and 
one-half years from the Trigger Date. 

(b) Other Public Benefits.  Owner shall also provide the following additional 
benefits as set forth herein and in the other Project Approvals, which the parties acknowledge 
and agree constitute additional public benefits justifying the Board’s approval of this Agreement: 

(i) Provide for the permanent preservation of the Off-Site Agricultural 
Preserve by recording an acceptable easement covering said land in favor of the San Benito 
Land Trust (which was recorded on October 15, 2014); 

(ii) Provide for the permanent preservation of the On-Site Agricultural 
Preserve by SJO recording an acceptable easement covering said land in favor of the San 
Benito Land Trust in accordance with the provisions set forth herein prior to issuance of the 
Project’s first (1st) Building Permit; said easement shall be in substantially the same form as 
attached Exhibit 4 or as otherwise may be required by the San Benito Land Trust or San Juan 
Oaks, subject to prior County approval of any such revised easement; 

(iii) Provide for the permanent on-site conservation of the Permanent 
Wildlife Habitat Area by recording an acceptable conservation easement as required by the 
applicable permits issued by the relevant resource agencies (i.e., USFWS, CDFW, and 
RWQCB) and in accordance with the provisions set forth herein; 

(iv) Construct Class 2 bicycle and pedestrian routes along both sides 
of San Juan Drive connecting Union Road to the Project’s neighborhood commercial area in 
accordance with the provisions set forth herein; and 

(v) Support and facilitate the formation of a CFD and GHAD on the 
Property in accordance with the provisions set forth herein, which, once formed, shall provide 
funding for public safety and Community Park operation and maintenance purposes, as well as 
funding to appropriately address any identified geologic hazards on the Property. 
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2.7 Public Safety Improvements. 

As a condition of approval on the Amended VTM (and consistent with the prior 
conditions of approval imposed on the 2004 VTM), SJO shall offer to dedicate to County an 
approximately two (2) acre site (as shown on attached Exhibit 5) to be used by County for a 
public safety facility (“Public Safety Facility Site”).  Should County accept Owner ’ offer of 
dedication for the Public Safety Facility Site, but subsequently decide to sell said site, County 
shall give Owner  the right of first refusal to purchase said site back from the County at then-
prevailing fair market price, as may be determined by a mutually agreed upon 
appraiser.Notwithstanding anything to the contrary in this Section 2.7, the parties agree that 
Owner shall pay all applicable Fire Service Fees in connection with the Project pursuant to 
Section 3.2 below, and no Owner shall receive a credit against such fees as a result of making 
the offer of dedication required in this Section 2.7. 

2.8 Reimbursement; Credits. 

No Owner shall be entitled to any fee credits or reimbursement in connection with 
any Project Infrastructure required under this Agreement or by any other Project Approvals, 
except under the following limited circumstances: 

(a) Fee Credits for TIMF Improvements.  If an Owner constructs an 
improvement that is expressly identified in the TIMF Program as of the Fee Vesting Date, then 
said constructing Owner shall be entitled to credit against its TIMF Fees it would otherwise owe 
in connection with Project development in the amount listed in the TIMF Program as the 
estimated cost for the improvement at issue.  Notwithstanding the foregoing, the parties agree 
that, except pursuant to Section 2.5(c)(iii) above, no TIMF Fee credit shall be due if the 
improvement at issue is not expressly identified in the TIMF Program as of the Fee Vesting 
Date, even if said improvement is later identified in an updated TIMF Program. 

(b) Reimbursement for TIMF Improvements.  Subject to Section 2.5(c)(iii) 
above, if an Owner constructs an improvement that is expressly identified in the TIMF Program 
as of the Fee Vesting Date (i.e., Union Road and State Route 25 intersection improvements), 
and said improvement exceeds the constructing Owner’s mitigation requirements, then said 
Owner shall be entitled to receive reimbursement for an amount that equates to the difference 
between the estimated cost of the improvement at issue listed in the TIMF Program and said 
Owner’s pro rata or fair share contribution of said improvement (based on the Project’s 
contribution to the identified traffic impacts as described in the Project SEIR).  Provided, 
however, that County shall be obligated to reimburse the constructing Owner under this Section 
2.8(b) only if and to the extent sufficient funds are available in the TIMF Program to cover such 
reimbursement request(s) for the improvements at issue and under no circumstances shall 
County be required to reimburse said Owner with General Fund monies or TIMF funding slated 
for development of other non-related traffic improvements. 

(c) Reimbursement From Other Property Owner Generally.  In the event and 
to the extent other private property Owner outside of the Property directly benefit from an 
Owner’s construction of any Project Infrastructure on-site or off-site which is not covered under 
Section 2.8(b) above, the constructing Owner(s) shall be entitled to reimbursement from any 
such other property owner(s) based on an apportionment of the relevant pro rata or fair share 
contribution of costs of the improvement at issue.  To the extent an Owner seeks 
reimbursement under this Section 2.8(c), County shall use diligent and good faith efforts to 
facilitate said reimbursement consistent with County’s Subdivision Ordinance and all applicable 
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federal, state, and local laws and regulations (including, without limitation, Proposition 218), 
through the formation of a local benefit district or Area of Benefit.  Said reimbursement shall 
occur as promptly as feasible after assessment(s) or fees (as applicable) are available for 
purposes of reimbursing the requesting Owner for the improvement at issue.  Notwithstanding 
anything to the contrary in this Section 2.8(c), an Owner who is requesting reimbursement shall 
pay all of County’s costs (including, without limitation, staff and attorney time) associated with 
the requested reimbursement hereunder and shall indemnify and hold County harmless from 
and against any and all claims in connection therewith.  Further, Owner  agree that County’s 
obligations under this Section 2.8(c) are limited to facilitating reimbursement from other private 
property Owner , and County shall have no obligation to directly or indirectly reimburse Owner .  
County’s obligation to facilitate reimbursement as set forth in this Section 2.8(c) shall survive for 
a period of ten (10) years after the expiration of the Term, including any extensions thereto, if 
the required reimbursement does not occur prior to Full Buildout of the Project. 

2.9 Permanent Habitat Conservation and Agricultural Preservation. 

(a) Permanent Wildlife Habitat Area.  Owner shall provide for the permanent 
conservation of approximately one thousand two hundred and forty three (1,243) acres of the 
Property as shown on attached Exhibit 6 and referenced as Parcels W.1.1, W1.2, W1.3, W1.4, 
and W1.5 in the Specific Plan and the Project SEIR (collectively, “Permanent Wildlife Habitat 
Area”).  Owner shall record a conservation easement over the Permanent Wildlife Habitat Area, 
which shall be funded either by GHAD assessments (if permitted under applicable law and 
approved by the relevant resource agencies) or through Owner establishing an endowment 
acceptable to the relevant resource agencies, which shall provide sufficient funding for 
management activities in perpetuity (“Endowment”).  Owner shall be responsible for ensuring 
that the conservation easement covering the Permanent Wildlife Habitat Area complies with all 
requirements of applicable resource agency permits issued, including those by United States 
Fish and Wildlife Service (“USFWS”), California Department of Fish and Wildlife (“CDFW”) and 
Regional Water Quality Control Board (“RWQCB”) as well as those set forth in the Project SEIR 
and the MMRP, and shall include all such necessary provisions to ensure the Permanent 
Wildlife Habitat Area is managed accordingly.  County agrees that Owner’s provision of the 
Permanent Wildlife Habitat Area in accordance with the requirements of this Section 2.9(a), to 
be protected in perpetuity, along with the provision of the Endowment, shall satisfy the purpose 
of the County’s Habitat Conservation Mitigation Fee (Ordinance No. 541; Chapter 19.19 of the 
San Benito County Code) and shall be in lieu of payment otherwise due by Owner thereunder.  
Satisfaction of the obligations set forth in this Section 2.9(a) shall occur prior to the issuance of 
the first (1st) grading permit or Building Permit for the Project, whichever comes earlier. 

(b) Agricultural Preserves.  Pursuant to Section 2.6(b) above, SJO shall 
record easements covering the following acreage for the purpose of preserving said land in 
perpetuity for agricultural uses: approximately forty-one (41) acres within the Property (as 
shown on attached Exhibit 7) (“On-Site Agricultural Preserve”) and approximately one 
hundred fifty three (153) acres off-site (as shown on attached Exhibit 8) (“Off-Site Agricultural 
Preserve”). 

Section 3 Owner’s Vested Rights. 

3.1 Vested Right to Develop the Project. 

Subject to Owner’s compliance with the provisions of this Agreement, Owner 
shall have the vested right to develop the Property with the Project in accordance with this 
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Agreement and other Project Approvals.  The parties acknowledge and agree that Subsequent 
Approvals will be required to fully implement the Project.  County shall process and consider 
any application for a Subsequent Approval in accordance with the Existing Rules; provided, 
however, the parties acknowledge and agree that the Fee Vesting Date shall govern payment of 
the Development Impact Fees except as otherwise set forth herein.  The permitted uses of the 
Property; the density and intensity of such uses; the maximum height and size of proposed 
buildings; the provisions for the reservation or dedication of land for public purposes or payment 
of fees in lieu thereof; the construction, installation and extension of Project Infrastructure; and 
the development standards and design guidelines shall be as set forth in the Project Approvals.  
Owner  retain the right to apportion the uses, intensities, and densities between itself and any 
subsequent Owner , upon the sale, transfer or Assignment of all or any portion of the Property, 
so long as such apportionment is consistent with the Existing Rules and Section 2.1 above. 

3.2 Development Impact Fees and Regulatory Processing Fees. 

(a)  Development Impact Fees Generally. 

(i) Fee Vesting Time Period.  Owner shall pay all Development 
Impact Fees due in connection with the proposed development at issue as identified in attached 
Exhibit 9 and in accordance with this Section 3.2(a).  For a period of seven and one half (7 ½) 
years from the Effective Date, or, if Owner makes the election contemplated in section 2.6(a)(ii), 
seven and one half (7 ½) years from the Trigger Date, (“Fee Vesting Time Period”), the parties 
agree that (i) Owner shall be vested such that it shall be permitted to pay said fees, including, 
without limitation, the TIMF Fees, in the amount that was in place as of the Fee Vesting Date, 
and (ii) no Owner shall be required to pay any said fees that are newly established after the Fee 
Vesting Date.  Notwithstanding the foregoing, at the end of said Fee Vesting Time Period, if Full 
Build Out of the Project has not occurred, no Owner shall be vested into any Development 
Impact Fees (either amount or type) and therefore each Owner shall be required to pay any and 
all then-applicable Development Impact Fees (in both amount and type) at the time said Owner 
seeks to develop the remaining portion(s) of the Project.  Each Owner shall pay the applicable 
Development Impact Fees upon issuance of each Building Permit for the proposed development 
at issue unless otherwise provided for under applicable law. 

(ii) Confirmation of Applicable TIMF Fees.  County’s TIMF Program 
as of the Fee Vesting Date (March 2014) shall govern the Project during the Fee Vesting Time 
Period, and the parties agree that the Project is located in Zone 2 identified in the TIMF 
Program.  The parties agree that the TIMF Program, as of the Fee Vesting Date, provides that 
the following fees would apply to the Project during the Fee Vesting Time Period: (i) for the 
Conventional Units, it shall equate to Five Thousand One Hundred and Thirty Dollars ($5,130) 
per unit; (ii) for the Active Adult Units, it shall be Five Thousand One Hundred Thirty Dollars 
($5,130) per unit;  (iii) for the commercial uses, it shall be Three Dollars and Thirty Three Cents 
($3.33) per square foot; and (iv) for office uses, it shall be Eight Dollars and Eight Cents ($8.08) 
per square foot.  No TIMF shall be required for amenity space (including, without limitation, 
clubhouses, multi-purpose rooms, swim and tennis centers and other recreational facilities) that 
are solely for the non-commercial use of residents of the Project and their guests.  Provided, 
however, that a constructing Owner shall be entitled to reimbursement in the event and to the 
extent said Owner constructed traffic improvements expressly identified in the TIMF Program as 
of the Fee Vesting Date in accordance with Section 2.8(b) above and subject to Section 
2.5(c)(iii). 
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(iii) Wastewater, Domestic and Reclaimed Water Fees.  The parties 
agree that Owner shall not be required to pay any wastewater, domestic or reclaimed water 
Development Impact Fees to County since a private utility will be formed to provide such utility 
services; provided, however that Owner agree that in the event and to the extent the Project will 
utilize existing wastewater facilities owned and operated by the City of Hollister, the Project shall 
be subject to any applicable fees imposed by the City related thereto. 

(b) Regulatory Processing Fees Generally.  Each Owner shall pay all 
Regulatory Processing Fees in connection with its proposed development in accordance with 
Section 3.3 below. 

3.3 Application of Subsequently Enacted Rules, Regulations and Official 
Policies. 

This Agreement is a legally binding contract that shall supersede any initiative, measure, 
moratorium, statute, ordinance, or other limitation enacted after the Effective Date except as 
provided herein and as otherwise provided for in accordance with applicable law.  
Notwithstanding the foregoing, the parties acknowledge and agree that County may adopt new 
or modified Rules, Regulations and Official Policies after the Effective Date (collectively, “New 
Rules”); provided, however, such New Rules shall be applicable to the Project or the Property 
only to the extent that such application will not modify, prevent or impede development of the 
Project on the Property or conflict with any of the vested rights granted to Owner under this 
Agreement.  Any New Rules shall be deemed to conflict with Owner’ vested rights hereunder if 
they seek to limit or reduce the density or intensity of development of the Project; or to limit the 
timing of the development of the Project, either with specific reference to the Property or as part 
of a general enactment that applies to the Property.  Notwithstanding anything to the contrary in 
this Section 3.3, County shall not be precluded from applying any New Rules to the Project or 
Property under the following circumstances, where the New Rules are: (i) specifically mandated 
by changes in state or federal laws or regulations adopted after the Effective Date as provided 
in Government Code section 65869.5; (ii) specifically mandated by a court of competent 
jurisdiction; (iii) changes to the Uniform Building Code or similar uniform construction codes, or 
to County’s local construction standards for public improvements so long as such code or 
standard has been adopted by County and is in effect on a County-wide basis; (iv) required as a 
result of facts, events or circumstances presently unknown or unforeseeable that would 
otherwise have an immediate and material adverse risk on the health or safety of the 
surrounding community; or (v) new or increased Regulatory Processing Fees so long as such 
fees are applied to all similar development projects on a County-wide basis. 

3.4 Modification or Suspension by State or Federal Law. 

In the event that state or federal laws or regulations enacted after the Effective Date apply to the 
Project and prevent or preclude compliance with one or more provisions of this Agreement, 
such provision(s) of this Agreement shall be modified or suspended as may be necessary to 
comply with such state or federal laws or regulations.  Notwithstanding the foregoing, the 
remainder of this Agreement shall remain in full force and effect to the extent it is not 
inconsistent with such laws or regulations and to the extent such laws or regulations do not 
render such remaining provisions impractical to enforce. 

3.5 CEQA. 

Owner acknowledge that implementation of the Project will require County’s 
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consideration and approval of applications for Subsequent Approvals and that County will 
complete environmental review in connection with those Subsequent Approvals as required by 
CEQA and other applicable federal, state and local laws and regulations.  County’s 
environmental review of the Subsequent Approvals pursuant to CEQA shall utilize the Project 
SEIR to the fullest extent permitted by law; provided, however, nothing in this Agreement shall 
be deemed to limit the legal authority of County to conduct any environmental review required 
under CEQA or other applicable laws and regulation. 

3.6 Timing of Development. 

The parties acknowledge that Owner cannot at this time predict when, or at what 
rate the Project will be developed.  Such decisions depend upon numerous factors that may not 
be within Owner’s control, such as market orientation and demand, interest rates, absorption, 
completion and other similar factors. It is the intent of the parties to avoid the result of the 
decision in Pardee Construction Co. v. City of Camarillo (1984) 37 Cal.3d 465 by acknowledging 
and providing that Owner shall have the right but not the obligation to develop the Project, and 
in such order, at such rate, and at such times as Owner deem appropriate within their exercise 
of subjective business judgment, subject to any and all requirements.  Provided, however, 
nothing in this section is intended to excuse an Owner from any obligation in this Agreement 
which is required to be performed on or before a specified calendar date or event without regard 
to whether or not said Owner proceeds with any portion of the Project.  The parties further 
acknowledge and agree that nothing in this Agreement or in the other Initial Approvals require 
that the hotel component of the Project be built at a specific time or at all, and that said hotel 
component will be built, if at all, at Owner(s)’ sole and absolute discretion. 

3.7 Regulation by Other Public Agencies. 

It is acknowledged by the parties that other public agencies not within County’s control may 
possess authority to regulate aspects of the construction and operation of the Project, and this 
Agreement in no way constrains or limits any such authority of other public agencies. 

3.8 Eminent Domain. 

The parties acknowledge and agree that development of the Project 
Infrastructure is a critical component of the Project and also will result in benefits to the 
community generally.  While not anticipated, the parties acknowledge that fulfilling said 
obligations may require acquisition of additional land outside the Property.  If such acquisition is 
necessary to develop any aspect of the Project Infrastructure, Owner shall use their best efforts 
to acquire any and all such land (“Offsite Land”), which shall include:  paying for and obtaining 
an appraisal prepared by a qualified Member of the Appraisal Institute (“MAI”), in connection 
with the acquisition of the Offsite Land; and offering to acquire the Offsite Land based on such 
appraisal.  In the event Owner are not successful in acquiring the Offsite Land, County and 
Owner shall meet and confer to determine:  (a) whether the need for the Offsite Land is such 
that County should consider informally intervening to facilitate said acquisition; (b) whether there 
may be other feasible means of accomplishing the public objectives at issue such that 
acquisition of the Offsite Land is no longer needed; and (c) whether it would be appropriate for 
County to consider using its statutory powers of eminent domain to acquire the Offsite Land.  In 
the event that County, in its discretion, determines to use its statutory powers of eminent 
domain to pursue acquisition of the Offsite Land, Owner shall be responsible for all costs 
associated therewith.  Notwithstanding the foregoing, neither this Section 3.6 nor any other 
provision of this Agreement is intended to abrogate County’s responsibilities, in the exercise of 
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eminent domain, to satisfy the substantive and procedural requirements of the Eminent Domain 
Law (California Code of Civil Procedure Part 3, Title 7, Sections 1230.010-1273.050), as 
amended from time to time.  In the event the Offsite Land is not ultimately acquired because 
Owner were unable to acquire said land privately and because the County determined not to 
pursue eminent domain of the Offsite Land after a request to do so by Owner has been made, 
then Owner’s obligations in connection with that aspect of the Project Infrastructure that 
necessitated acquisition of the Offsite Land shall terminate and be of no further force or effect in 
accordance with Government Code section 66462.5 of the Subdivision Map Act. 

3.9 Life of Project Approvals. 

The Life of all Initial Approvals and any and all Subsequent Approvals for the 
Project to be built on the Property, including, without limitation, tentative subdivision maps or 
parcel maps, shall be at least equal to the Term of this Agreement and any extensions thereto in 
accordance with applicable laws, unless this Agreement is earlier terminated pursuant to the 
provisions hereof, in which event the life of said approvals shall be governed by the applicable 
provisions of this Agreement with respect to entitlements after termination.  Provided, however, 
the life of all Initial Approvals and Subsequent Approvals may extend beyond the term of this 
Agreement in the event and to the extent allowed by applicable law. 

3.10 Owner’s Applications for Subsequent Approvals. 

Consistent with their respective vested rights hereunder, Owner shall be 
obligated to obtain any and all required Subsequent Approvals to develop the Project.  Owner 
shall apply for such Approvals in a timely manner.  Owner’s obligations under this Section 3.10 
apply to those Approvals that are under County’s jurisdiction and also to those Project 
Approvals that may be required by other governmental or quasi-governmental agencies having 
jurisdiction over the implementation of any aspect of the Project (including, without limitation, the 
Department of Transportation; agencies having jurisdiction over outside service agreements or 
district formation, flood control, wastewater service, water service or fire protection; and 
agencies having jurisdiction over air quality, biological resources, solid wastes and hazardous 
wastes and materials).  At such time as Owner seek such Project Approval(s) from non-County 
agencies, County agrees to reasonably cooperate and coordinate with Owner in such efforts for 
the purpose of implementing the Project, upon Owner’s request and subject to the requesting 
Owner(s) paying any and all costs incurred by County in connection therewith (including, without 
limitation, costs associated with staff and attorney time). 

3.11 County’s Processing of Subsequent Approvals. 

(a) Expedited Processing.  County shall cooperate and diligently work to 
promptly process and consider all applications for Subsequent Approvals, provided that: each 
such application is in a proper form with all relevant information provided; it includes payment of 
any and all applicable fees; and the applicable Owner is in compliance with its respective 
obligations under this Agreement.  In the event that County and the applicable Owner mutually 
determine that additional personnel or outside consultants need to be retained to assist County 
to expeditiously process any Subsequent Approval, the cost of any such personnel or 
consultants shall be paid by said Owner but shall be under the direction of County.  County shall 
retain its discretion in its consideration of any and all Subsequent Approvals but shall exercise 
that discretion in a manner consistent with Owner’s vested rights under this Agreement, 
including any action(s) to impose additional conditions, fees, and/or exactions. 
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(b) Financing and Conveyance Maps.  Owner(s) may seek County approval 
of a “Master Tract Map” or “Large Lot Map” for the sole purposes of conveying portions of the 
Property to others and/or for creating legal lots which may be used as security for loans to 
develop the Property or portions thereof, as otherwise permitted under the Subdivision Map Act.  
Any such map shall not authorize any development of any Project component (including, without 
limitation, any Project Infrastructure) and shall not be subject to any conditions other than those 
relating to monumentation and those that do not require the payment of Development Impact 
Fees or the installation or construction of improvements; provided, however, that the Owner at 
issue shall pay all applicable Regulatory Processing Fees for said map application. 

(c) Multiple Final Maps.  Owner(s) may seek to file multiple final maps on all 
or a portion of the Property in accordance with applicable law, including, without limitation, 
Government Code section 66456.1 and County’s Subdivision Ordinance. 

(d) Building Permits.  County agrees to implement a Master Plan check 
process to expedite plan check for issuance of Building Permits for the Project as follows:  (a) 
Owner  will present model house plans with all variations for one detailed plan check, County 
shall complete such plan check in accordance with applicable laws and regulations; (b) 
thereafter, so long as the Building Permit application(s) are otherwise complete, County shall 
issue, no later than twenty (20) business days after an application submittal is deemed 
complete,  Building Permits for up to twenty five (25) plans at a time submitted for those 
identical model house styles.  Notwithstanding the foregoing, said expedited review shall not 
apply to County’s initial review and processing of the plans at issue. 

3.12 Revenue Neutrality of Project; Cooperation in Forming Financing Districts. 

(a) Revenue Neutrality Generally.  The parties acknowledge and agree that 
so long as Owner  satisfy their obligations hereunder as they relate to specified financial 
payments, contributions and fees and so long as Owner  pursue, fund, support and facilitate the 
formation of the GHAD and CFD as provided for herein, then the Project shall be considered 
“Revenue Neutral”. 

(b) Formation of CFD.  In addition to, among others, Owner’s payment to 
County of the monetary benefits set forth in Section 2.3 above, and Owner’s agreement to 
pursue, fund, support and facilitate formation of the GHAD, Owner shall request that County 
form a CFD or some other mutually acceptable financing district or mechanism, to the extent 
permitted under applicable law, to impose an annual special tax on the Project in accordance 
with Section 2.3(c) above.  In connection with said request, Owner shall cooperate in the 
establishment of the CFD and the imposition of the related levy over the Property, including, 
without limitation, not exercising any right of protest; preparing and submitting, at Owner’s sole 
cost and expense, any and all studies and other documentation necessary to form the CFD (or, 
at County’s request, funding County’s consultant(s) for preparing such studies and other 
documentation); and paying all of County’s actual costs and expenses associated with the 
formation process.  After Owner have initiated said formation process, County shall use diligent 
and good faith efforts to complete said formation process within one hundred and eighty (180) 
days after County issues the required Notice of Intention to Form the San Juan Oaks CFD.  
Notwithstanding the foregoing, in the event that County elects not to form a CFD, Owner’s 
obligations under Section 2.3(c) above to fund the annual $200,000 (plus inflationary increases) 
for additional public safety services and all actual costs to operate and maintain the Community 
Parks (plus inflationary increases) shall terminate so long as Owner has otherwise satisfied their 
obligations in this Section 3.12(b). 
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Section 4. Duration of Agreement. 

4.1 Term. The term of this Agreement shall commence on the Effective Date, 
and shall continue for a period of fifteen (15) years unless extended in accordance with other 
provisions of this Agreement, or sooner terminated as provided herein (“Term”).  Following the 
expiration of the Term, this Agreement shall be deemed terminated and of no further force and 
effect except for the rights and obligations described in Sections 2.8(c), 8.1, 12.13, and 12.17 of 
this Agreement, which shall survive termination as provided for herein.  Provided, however, that 
termination of this Agreement that occurs as a result of the Term expiring shall not modify any 
right or obligation arising from the Specific Plan or other Project Approvals or any expiration 
date related thereto. 

4.2 Tolling In Event of Litigation.  in the event litigation is filed challenging this 
Agreement and/or other Project Approvals and such litigation would delay the Project or prevent 
the DA Ordinance from becoming effective on the Effective Date (i.e., court issues injunctive 
relief in connection with the DA Ordinance and other Initial Approvals such that said approvals 
are stayed and not presumed to be valid), the Term shall be automatically tolled for the duration 
of the litigation which is defined to mean the litigation is fully and finally resolved in such a 
manner that the Agreement and other related Initial Approvals become effective.  Provided, 
however, that in the event such litigation is filed but does not result in the delay or prevention of 
the DA Ordinance from becoming effective on the Effective Date (i.e., court does not issue 
injunctive relief in connection with the DA Ordinance and other Initial Approvals and therefore 
said approvals are presumed valid), then the parties may, but are not required, to extend this 
Agreement by mutual consent pursuant to Section 4.3 below. 

4.3 Extension by Agreement.  The Term may be extended at any time before 
its termination date by the parties’ mutual agreement. 

Section 5. Periodic Compliance Review. 

County shall review each Owner’s respective good faith compliance with the 
terms of this Agreement on an annual basis.  This periodic compliance review shall be 
conducted in accordance with the Development Agreement Statute and the County’s 
Development Agreement Procedures, and shall address all items set forth therein, and include, 
among other things, Owner ’ Development Impact Fee payment obligations under Section 3.2 
above and Owner ’ other payment obligations hereunder (“Periodic Review”).  The applicable 
Owner(s) shall reimburse County for the actual costs of preparing for and conducting the 
Periodic Review within thirty (30) days of written demand from County.  Upon completion of a 
Periodic Review, County shall provide an Estoppel Certificate as described in Section 12.21 
below in substantially the same form attached as Exhibit 12 upon request of the applicable 
Owner(s). 

If County finds and determines during the Periodic Review that an Owner is not 
in compliance with the terms and conditions of this Agreement for the period under review, 
County may provide a Notice of Default to said Owner pursuant to the provisions of Section 6.1 
below.  Prior to any further action taken under this Agreement, County and Owner not in 
compliance shall meet and confer regarding the alleged default as required by Section 9.1 
below.  If after compliance with the provisions of Section 9.1, a Dispute remains regarding 
compliance with this Agreement, County or applicable Owner(s), in accordance with Sections 6 
and 9.2 below, may either elect to cure the default, challenge such default determination by 
instituting arbitration proceedings pursuant to Section 9.2 below, in which event the arbitrator 
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shall exercise its review, based on substantial evidence, as to the existence of default, and/or 
elect to pursue other remedies as set forth in this Agreement.  The arbitration determination 
shall be binding on County and the Owner at issue. 

Section 6. Default; Cure; Remedies. 

6.1 Notice of Default.  Failure or unreasonable delay by County or an Owner to 
perform any material provision herein shall constitute a default under this Agreement.  In the 
event of a default, the party alleging such default shall give the defaulting party not less than 
thirty (30) days’ written notice of default (“Notice of Default”) in the manner set forth in Section 
12.12 below, unless the parties extend such time by mutual written consent or except in cases 
where an Owner’s default presents a threat of imminent harm to the public; provided, however, 
failure or delay in giving a Notice of Default shall not waive a party’s right to give future notice of 
the same or any other default.  The Notice of Default shall specify the nature of the alleged 
default, the manner and period of time in which said default may be satisfactorily cured, and 
shall otherwise adhere to the noticing requirements set forth in this Agreement.  The time of the 
Notice of Default shall be measured from the date actually delivered in accordance with 
Section 12.12 below. Notwithstanding any provision in this Section 6.1 to the contrary, in the 
event and to the extent this Agreement expressly and solely obligates a particular Owner, then a 
default by the expressly obligated Owner shall not constitute a default by any other Owner(s) 
(“Innocent Owner”).  No Innocent Owner shall have any liability to County for or concerning 
said default by the expressly obligated Owner, and County’s decision to terminate this 
Agreement as a result of said default as it relates to said obligation shall not result in termination 
of this Agreement on that basis with respect to the Innocent Owner or that portion of the 
Property owned legally or equitably by the Innocent Owner. 

6.2 Cure Period; Right to Terminate or Initiate Arbitration Proceedings.  The 
defaulting party shall provide evidence establishing it was never, in fact, in default or shall cure 
the default within thirty (30) days; provided, however, that if the nature of the alleged default is 
such that it cannot be reasonably cured within such 30-day period, the commencement of the 
cure within such time period and the diligent prosecution to completion of the cure shall be 
deemed a cure within such period.  During any period of curing, the party charged shall not be 
considered in default for purposes of terminating this Agreement or instituting arbitration 
proceedings.  If the default is cured, then no default shall exist or be deemed to have existed 
and the noticing party shall take no further action.  After proper notice and the expiration of such 
30-day cure period without cure and subject to the Dispute Resolution process set forth in 
Section 9.1 and 9.2 below, the noticing party, at its option, may terminate this Agreement 
without legal action pursuant to Section 8.2 below. 

6.3 Remedies Generally.  The parties agree that remedies to enforce the terms of 
this Agreement shall be limited to actions for mandamus, specific performance, declaratory 
relief, injunctive relief or other equitable relief, and that no party shall be liable for monetary 
damages.  Notwithstanding anything to the contrary in this Section 6.3, County reserves the 
right to seek payment from the applicable Owner(s) through binding arbitration proceedings for 
any fees, charges, costs or other monies owed under this Agreement, and to obtain recovery 
thereof.  Likewise,  Owner reserve the right to seek repayment from County of the actual 
amount of any Development Impact Fees (or land or improvements provided by Owner in lieu 
thereof) that County imposed on the Project that violated Owner’s rights under Section 3.2 
above. 
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Section 7. Enforced Delay; Extension of Time of Performance.  No party shall be 
deemed in default of its obligations under this Agreement where a delay or default is due to an 
act of God, natural disaster, accident, breakage or failure of equipment, enactment of conflicting 
federal or state laws or regulations, third-party litigation, strikes, lockouts or other labor 
disturbances or disputes of any character, interruption of services by suppliers thereof, 
unavailability of materials or labor, rationing or restrictions on the use of utilities or public 
transportation whether due to energy shortages or other causes, war, civil disturbance, riot, or 
by any other severe and unforeseeable occurrence that is beyond the control of that party 
(collectively, “Enforced Delay”); provided, however, the parties agree a delay that results from 
unforeseen economic circumstances shall not constitute an Enforced Delay for purposes of this 
Section 7.  Performance by a party of its obligations under this Section 7 shall be excused 
during, and extended for a period of time equal to, the period (on a day-for-day basis) for which 
the cause of such Enforced Delay is in effect. 

Section 8. Termination. 

8.1 Termination Upon Completion of Project or Expiration of Term.  This Agreement 
shall terminate upon the expiration of the Term (plus any extensions mutually agreed upon in 
accordance with Section 4 above or as otherwise provided for in this Agreement) or when Full 
Build Out of the Project has occurred as provided for in this Agreement and other Project 
Approvals, and all of Owner’s obligations hereunder have been satisfied, whichever is earlier.  
Upon termination of this Agreement, the County Recorder may cause a notice of such 
termination in a form satisfactory to County Counsel to be duly recorded in the official records of 
San Benito County.  Following expiration of the Term, this Agreement shall be deemed 
terminated and of no further force and effect except for any and all obligations provided herein 
that expressly provide that they shall survive termination. 

8.2 Termination Due to Default. After notice and expiration of the thirty (30) day cure 
period and after satisfaction of the Dispute Resolution obligations set forth in Section 9.1 below, 
if the default has not been cured or it is not being diligently cured in the manner set forth above, 
the noticing party may, at its option, give notice of its intent to terminate this Agreement (“Notice 
of Intent to Terminate”) with such termination becoming effective sixty (60) days after such 
notice is provided unless the party receiving the notice elects to commence arbitration pursuant 
to Section 9.2 below or seek judicial relief. Notwithstanding anything to the contrary in this 
Section 8.2, a written Notice of Intent to Terminate given under this Section 8.2 is effective to 
terminate the obligations of the noticing party only if a default has occurred, and such default, as 
a matter of law, authorizes the noticing party to terminate its obligations under this Agreement.  
In the event the noticing party is not so authorized to terminate, the party alleged to be in default 
shall have all rights and remedies provided herein or under applicable law, including, without 
limitation, the right to specific performance of this Agreement.  Once the noticing party has given 
a Notice of Intent to Terminate, and the defaulting party elects to take no further action 
contesting the decision, arbitration proceedings may be instituted to obtain a declaratory 
judgment determining the respective termination rights and obligations under this Agreement. 

8.3 Termination of Agreement with Respect to Individual Units Upon Sale to Ultimate 
User and Completion of Construction.  The assignment and assumption provisions of Section 
10.1 and 10.2 below shall not apply, and the obligations hereunder shall terminate with respect 
to any unit and the owner of such unit shall be released and no longer be subject to this 
Agreement without the execution or recordation of any further document upon satisfaction of 
both of the following conditions: 
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(a) The lot upon which the unit is located has been finally subdivided and 
individually (i.e., not in “bulk”) sold to a member of the public or other ultimate user; and 

(b) A Certificate of Occupancy has been issued for a residential building on 
said lot. 

8.4 Termination by Mutual Consent.  This Agreement may be terminated by mutual 
consent of the parties in the manner provided in the Development Agreement Statute and 
herein. 

Section 9. Dispute Resolution 

9.1 Informal Discussions; Mediation.  If a dispute arises related to the interpretation 
or enforcement of, or compliance with, the provisions of this Agreement (“Dispute”), County and 
the applicable Owner(s) shall first attempt to resolve it through informal discussions.  In the 
event a Dispute cannot be resolved in this manner within twenty one (21) days, County and the 
applicable Owner(s) shall endeavor to settle the Dispute by mediation.  The Dispute shall be 
submitted to the San Jose, California office of Judicial Arbitration and Mediation Services, Inc. 
(“JAMS”) for mediation, and shall take place at JAMS’ San Jose Office; if the matter is not 
resolved through mediation, then it shall be submitted to JAMS for final binding arbitration 
pursuant to Section 9.2 below.  Either County or the applicable Owner may commence 
mediation by providing to JAMS and the other party(ies) a written request for mediation setting 
forth the subject of the Dispute and the relief requested. County and the applicable Owner shall 
cooperate with JAMS and with one another in selecting a mediator from JAMS’ panel of 
neutrals, who shall be a retired judge, and in scheduling the mediation proceedings.  If the 
parties cannot agree on the appointment of the mediator or the date of the mediation within 
thirty (30) days after the written request for mediation has been received, then JAMS shall: (a) 
provide the parties with a list of ten (10) mediators and give each party the opportunity to strike 
three (3) names on said list and rank the remainder, and (b) select the mediator who, 
collectively, is the highest ranked by the parties.  The selected mediator shall then promptly set 
a mediation date, for which the parties shall agree. County and the applicable Owner agree to 
participate in any such mediation in good faith.  The costs and fees of mediation (including, 
without limitation, those costs and fees set forth in JAMS’ fee schedule in effect at the time of 
commencement of the mediation) shall be borne equally by County and the applicable Owner; 
provided, however, each party shall be responsible for its own attorneys’ fees and any expert 
witness fees in connection with said proceedings.   All offers, promises, conduct, and 
statements, whether oral or written, made in the course of the mediation by any of the parties, 
their respective agents, employees, experts and attorneys, and by the mediator and any JAMS 
employees, shall be treated by the parties as confidential, privileged, and inadmissible for any 
purpose, including impeachment, in any arbitration or other proceeding involving the parties, 
provided that evidence that is otherwise admissible or discoverable shall not be rendered 
inadmissible or non-discoverable as a result of its use in the mediation. Any party may seek 
equitable relief prior to the mediation to preserve the status quo pending the completion of that 
process. 

9.2 Arbitration.  Either County or the applicable Owner(s) may initiate arbitration 
with respect to a Dispute by filing a written demand for arbitration at any time following 
completion of the informal dispute resolution and mediation processes described in Section 
9.1 above; provided, however, that mediation may continue after the commencement of 
arbitration, if County and the applicable Owner(s) so mutually desire. Unless otherwise 
agreed to by County and the applicable Owner(s), the mediator shall be disqualified from 
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serving as the arbitrator in the case. The provisions of this Section 9.2 may be enforced by 
any court of competent jurisdiction, and the prevailing party shall be entitled to an award of 
all costs, fees, and expenses, including attorneys’ fees, to be paid by the non-prevailing 
party.  Any Dispute arising out of or relating to this Agreement or the breach, termination, 
enforcement, interpretation or validity thereof, including the determination of the scope or 
applicability of this Agreement to arbitrate, which is not resolved by the mediation process 
set forth above, shall be determined by arbitration to be held in San Jose, California before 
one (1) arbitrator who shall be a retired judge.  The arbitrator shall apply the law in the same 
manner as in a judicial proceeding. No party may request an arbitration hearing until after 
the completion of informal dispute resolution and mediation processes under Section 9.1 
above are complete. The arbitration shall be administered by JAMS pursuant to its 
Streamlined Arbitration Rules and Procedures, which rules shall govern the commencement 
of arbitration.  If the parties cannot agree on the appointment of an arbitrator, then JAMS 
shall: (a) provide the parties with a list of ten (10) arbitrators and give each party the 
opportunity to strike three (3) names from the list and rank the remainder, and (b) shall 
select the arbitrator who is, collectively, the highest ranked by the parties.  Judgment on the 
arbitration award may be entered in the San Benito County Superior Court or any court 
having jurisdiction. This Section 9.2 shall not preclude County or the applicable Owner(s) 
from seeking provisional remedies in aid of arbitration from a court of competent jurisdiction.  
The costs and fees of arbitration (including, without limitation, those costs and fees set forth 
in JAMS’ fee schedule in effect at the time of commencement of the arbitration) shall be 
borne equally by County and the applicable Owner(s); provided, however, the prevailing 
party in said proceeding shall be entitled to recover for its own attorneys’ fees and any 
expert witness fees. 

9.3 Good Faith Participation in Dispute Resolution.  The dispute resolution process 
described under Sections 9.1 and 9.2 above shall be undertaken in good faith. The parties may 
select a mediator or arbitrator utilizing another methodology than that which is set forth in 
Sections 9.1 and 9.2 above upon the parties’ mutual written agreement. By agreeing to the 
above-referenced dispute resolution process, neither County nor the applicable Owner(s) 
hereby loses or waives its right to assert the operation of any applicable statute of limitations as 
an affirmative defense.  Any arbitration award or determination shall be final and binding upon 
County and the applicable Owner(s) and each shall accept such decision and award and/or 
determination as binding and conclusive and shall abide thereby and no party to said 
proceeding may commence civil litigation as a means of resolving the Dispute that was at issue 
in said proceeding except for an action to obtain equitable relief. 

9.4 Attorneys’ Fees and Dispute Resolution Costs.  Except as otherwise provided in 
Sections 9.1 and 9.2 above, in any action or proceeding brought by any party to enforce or 
interpret a provision of this Agreement, or to seek specific performance or injunctive relief or 
declaratory relief against any other party to this Agreement, the prevailing party is entitled to 
recover attorneys’ fees and any other costs incurred in the action or proceeding in addition to 
any other relief to which it is entitled. 

Section 10. Assignment and Assumption; Rights and Duties of Mortgagees. 

10.1 Assignment of Rights, Interests and Obligations.  Subject to compliance with this 
Section 10.1 and Section 10.2 below, an Owner may sell, assign or transfer (collectively, 
“Assignment”) in whole or in part the Property to any individual or entity at any time during the 
Term of this Agreement.  Said Owner shall seek County’s prior written consent to any 
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Assignment (which shall be documented in a form substantially the same as attached Exhibit 
10) (“Consent to Assignment”), which consent shall not be unreasonably withheld or delayed; 
provided, however, that such consent shall not be required if the proposed Assignment would 
involve an entity directly related to any of the entities that make up said Owner such that it holds 
a majority interest (fifty-one percent (51%) or more) therein, or if the proposed Assignment 
would involve an entity such that the Owner at issue would retain a minimum of fifty one percent 
(51%) of the Owner hip or beneficial interest and would retain management and control of that 
portion of the Property so Assigned.  County may refuse to give its consent to a requested 
Assignment only if, in light of the following factors:  (a) financial strength and capability of the 
proposed Subsequent Owner to perform the obligations of this Agreement; and (b) the proposed 
Subsequent Owner’s  experience and expertise in planning, financing, development, Owner hip, 
and operation of similar projects; such Subsequent Owner would not be able to perform the 
obligations hereunder proposed to be assumed by such Subsequent Owner.  Such 
determination shall be made by the Planning Director, and the Planning Director’s decision is 
appealable by said Owner to the Board, which shall also evaluate the decision based on the 
criteria specified above.  Failure by County to respond within sixty (60) days to any request 
made by an Owner for the required consent shall be deemed to be County’s approval of the 
Assignment.  Notwithstanding anything to the contrary in this Section 10.1 and in accordance 
with Section 8.3 above, this Section 10.1 shall not apply to: the owner of any residential unit 
located on a lot that has been finally subdivided and individually sold to the ultimate user and a 
Certificate of Occupancy has been issued for a residential building on said lot; any mortgage, 
deed of trust, sale/leaseback or other form of conveyance for financing (subject to Section 11.2 
below); the granting of any easement interests or offers of dedication to any governmental or 
quasi-governmental agency or utility; or the transfer of common areas to a homeowner’s 
association(s) formed in connection with the Project.  Further, the parties agree that upon 
receipt of a payment from a foreclosing Mortgagee, County shall permit said Assignment in 
accordance with Section 11.2 below. 

10.2 Assumption of Rights, Interests and Obligations.  Express written assumption by 
a proposed individual or entity of the obligations and other terms and conditions of this 
Agreement with respect to that portion (or all) of the Property thereof Assigned, shall relieve the 
applicable Owner of such obligations so expressly assumed.  The Assignment and Assumption 
Agreement shall be substantially in the form attached as Exhibit 11 to this Agreement 
(“Assignment and Assumption Agreement”), shall be recordable and shall be approved as to 
form by County Counsel.  Said agreement shall provide for the proposed Subsequent Owner to 
contractually assume and be bound by all of the applicable Owner’s obligations under this 
Agreement with respect to the Property, or portion(s) thereof, which are assigned to the 
proposed Subsequent Owner.  The applicable Owner shall ensure that such Assignment and 
Assumption Agreement is recorded by the County Recorder in the official records of San Benito 
County within ten (10) days of receipt after County executes the required Consent to 
Assignment, or as promptly thereafter as feasible.  Subject to County’s consent of such 
Assignment pursuant to Section 10.1 above, upon recordation of said Assignment and 
Assumption Agreement, the applicable Owner shall automatically be released from those 
obligations expressly assumed by the Subsequent Owner at issue. 

Section 11. Rights and Duties of Mortgagee in Possession of Property. 

11.1 Mortgagee Successor Generally.  This Agreement shall be superior and senior to 
all liens placed upon the Property or any portion thereof after the Effective Date, including, 
without limitation, the lien of any Mortgage.  Notwithstanding anything to the contrary in this 
Section 11.1, no breach of this Agreement shall defeat, render invalid, diminish or impair any 
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Mortgage made in good faith and for value; provided, however, this Agreement shall be binding 
upon and effective against all persons and entities, including all Mortgagees who acquire title to 
the Property or any portion thereof by foreclosure, trustee’s sale, deed in lieu of foreclosure or 
otherwise, and including any subsequent transferee of the Property acquired by foreclosure, 
trustee’s sale, deed in lieu of foreclosure, or otherwise after the Effective Date (in either case, a 
“Mortgagee Successor”), subject, however, to the terms of Section 11.2 below. 

11.2 Rights and Obligations Hereunder.  The provisions of Section 11.1 above 
notwithstanding, a Mortgagee Successor shall have the right but not any obligation under this 
Agreement to commence or complete the construction of any Project Infrastructure, or to 
guarantee such construction or completion.  County, upon receipt of a written request from a 
foreclosing Mortgagee, shall permit the Mortgagee to succeed to the rights and obligations of 
the Owner at issue under this Agreement.  The foreclosing Mortgagee shall be obligated to 
comply with this Agreement, including, without limitation, complying with the requirements set 
forth in Section 10.2 above.  Notwithstanding anything to the contrary in this Section 11.2, a 
Mortgagee Successor shall not be entitled to construct the Project and/or develop the Property 
pursuant to the Project Approvals unless and until said Mortgagee Successor enters into an 
Assignment Agreement with the County in a form acceptable to the County whereby said 
Mortgagee Successor expressly assumes any and all rights and obligations of the applicable 
Owner hereunder.  In the event that any Mortgagee Successor shall acquire title to the Property 
or any portion thereof, the Mortgagee Successor further shall not be (a) liable for any breach or 
default under this Agreement on the part of any Owner or its successor, or (b) obligated to cure 
any breach or default under this Agreement on the part of any Owner or its successor.  
Provided, however, in the event such Mortgagee Successor desires to succeed to an Owner’s 
rights, benefits, privileges and obligations under this Agreement, however, County may, in its 
sole discretion, condition such succession upon the assumption of this Agreement by the 
Mortgagee Successor of the obligation to cure any breach or default on the applicable Owner’s 
part. 

11.3 Notice.  If County receives notice from a Mortgagee requesting a copy of any 
Notice of Default regarding compliance with this Agreement as it relates to all or a portion of the 
Property, then County shall deliver said notice to such Mortgagee, concurrently with service 
thereof to each Owner, any notice given to Owner with respect to any claim by County that said 
Owner is in default.  Each Mortgagee shall have the right (but not the obligation) for a period of 
ninety (90) days after receipt of such notice to cure, or to commence to cure, the alleged default 
set forth in said notice in accordance with Section 6.2 above.  If the default or such 
noncompliance is of a nature that can only be remedied or cured by such Mortgagee upon 
obtaining possession, such Mortgagee shall have the right (but not the obligation) to seek to 
obtain possession with diligence and continuity through a receiver or otherwise, and thereafter 
to remedy or cure the default within ninety (90) days after obtaining possession, except if any 
such default cannot, with diligence, be remedied or cured within such ninety (90) day period, 
then such Mortgagee shall have such additional time as may be reasonably necessary to 
remedy or cure such default if such Mortgagee commences cure during such ninety (90) day 
period, and thereafter diligently pursues completion of such cure to the extent possible.  
Notwithstanding anything to the contrary in this Section 11.3, nothing contained in this 
Agreement shall be deemed to permit or authorize any Mortgagee or Mortgagee Successor to 
undertake or continue construction or completion of any improvements comprising the Project 
(beyond the extent necessary to conserve or protect improvements or construction already 
made) without first having expressly assumed the defaulting Owner’s continuing obligations 
hereunder in the manner specified in Section 11.2 above. 
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Section 12. General Provisions. 

12.1 Independent Contractors.  Each party is an independent contractor and shall be 
solely responsible for the employment, acts, omissions, control and directing of its employees 
and its other agents.  All persons employed or utilized by an Owner in connection with this 
Agreement and the Project shall not be considered employees of County in any respect.  Except 
as expressly set forth herein, nothing contained in this Agreement shall authorize or empower 
any party to assume or create any obligation whatsoever, express or implied, on behalf of any 
other party or to bind any other party or to make any representation, warranty or commitment on 
behalf of any other party. 

12.2 Invalidity of Agreement and Severability of Provisions.  If this Agreement in its 
entirety is determined by a court to be invalid or unenforceable, this Agreement shall 
automatically terminate as of the date of final entry of judgment, including any appeals.  If any 
provision of this Agreement shall be determined by a court to be invalid and unenforceable, that 
provision shall not affect, impair, or invalidate any other provision, and the remaining provisions 
shall continue in full force and effect unless the court determination affects a material part of the 
Agreement in which case the parties shall comply with the provisions of Section 3.3 above. 

12.3 No Third Party Beneficiary.  There are no third party beneficiaries to this 
Agreement, and this Agreement is not intended, and shall not be construed to benefit or be 
enforceable by any other person or entity other than the parties to this Agreement. 

12.4 Execution of Other Instruments.  Each party shall execute and deliver to the 
other parties all other instruments and documents as may be reasonably necessary to carry out 
the purpose of this Agreement in order to provide or secure to the other parties the rights and 
privileges granted by this Agreement. 

12.5 Time of Essence.  Time is of the essence in the performance of each and every 
covenant and obligation to be performed by the parties hereunder, including, without limitation, 
the resolution of any Dispute which may arise concerning the obligations of Owner(s) and 
County as set forth in this Agreement. 

12.6 Amendments. This Agreement may be amended from time to time by mutual 
consent of the parties, in accordance with the Development Agreement Statute and the County 
Development Procedures.  In the event the parties amend this Agreement, the party requesting 
said amendment shall record the amended Agreement with the County Recorder to in the 
official records of San Benito County within ten (10) days of the amended Agreement being fully 
executed by all parties. 

12.7 Subsequent Approvals Do Not Require Amendment; Effect of Amendment. 

(a) No Amendment to Agreement for Subsequent Approvals.  County’s 
approval of any Subsequent Approval shall not require an amendment to this Agreement except 
in the event and to the extent an Owner expressly seeks and County approves such 
amendment in connection with Subsequent Approval(s).  Upon County’s approval of any 
Subsequent Approval, it shall become part of the Project Approvals governing development of 
the Project covered by this Agreement. 

(b) Effect of Amendment to Development Agreement.  Except as expressly 
set forth therein, an approved amendment to this Agreement shall not be construed to materially 



 

SABE\51484\975019.8  
 

modify, impair, or waive any other rights or obligations of any party under this Agreement that 
were not modified as a result of said amendment. 

12.8 Project is a Private Undertaking.  The parties agree that:  (a) any development by 
Owner of the Property shall be a private development; (b) County has no interest in or 
responsibilities for or duty to third parties concerning any Project Infrastructure constructed in 
connection with the Property until such time that County accepts the same pursuant to the 
provisions of this Agreement or in connection with any subdivision map approvals; (c) the 
contractual relationship between County and Owner is such that Owner are independent 
contractors and are not agents of County; and (d) nothing in this Agreement is intended or shall 
be construed to create or reflect any form of partnership or joint venture among the parties.  The 
only relationship between County and each of the Owner is that of a government entity 
regulating the development of private property and the Owner of such private property. 

12.9 No Discrimination Permitted.  No Owner shall not discriminate in any way against 
any person on the basis of race, color, national origin, sex, marital status, sexual orientation, 
age, creed, religion, or condition of physical disability in connection with or related to the 
performance of this Agreement. 

12.10 Covenants Running with the Land.  Subject to Section 10 above and pursuant to 
the Development Agreement Statute, all of the provisions contained in this Agreement are 
binding upon and benefit the parties and their respective heirs, successors and assigns, 
representatives, lessees, and all other persons acquiring all or any portion of the Property, 
whether by operation of law or in any manner whatsoever, during their ownership of the 
Property, or any portion thereof.  All of the provisions of this Agreement constitute covenants 
running with land pursuant to California law. 

12.11 Recordation of Agreement.  Owner shall cause this Agreement to be duly 
recorded in the official records of San Benito County at the time provided for in this Agreement. 

12.12 Notices.  Any notice required under this Agreement shall be in writing and 
personally delivered, or sent by certified mail (return receipt requested and postage prepaid), 
overnight delivery, with a courtesy copy by email to the following: 

County: San Benito County Planning and Building Department 
Attn:  Planning Director 
3224 Southside Road 
Hollister, CA 95023 
Telephone:  (831) 637-5313 
Email:  BTurner@cosb.us 

Copy to: County Counsel’s Office 
Attn:  County Counsel 
481 4th Street, 2nd Floor 
Hollister, CA 95023 
Telephone:  (831) 636-4040 
Email:  MGranger@cosb.us 
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Copy to: Miller Starr Regalia 
Attn:  Nadia Costa, Esq. 
1331 N. California Blvd., Fifth Floor 
Walnut Creek, CA 94596 
Telephone:  (925) 935-9400 
Email:  nadia.costa@msrlegal.com 

SJO: San Juan Oaks, LLC 
Attn:  Ken Gimelli, President 
3825 Union Road 
Hollister, CA 95023 
Email:  Kkgimelli@aol.com 

AND Scott Fuller  
Project Development Manager 
3825 Union Road 
Hollister, CA 95023 
 Email:  Scott@sanjuanoaks.com 

AND Brownstein Hyatt Farber Schreck 
Attn:  Lisabeth Rothman, Esq. 
2049 Century Park East, Suite 3550 
Los Angeles, CA 90067 
Telephone: 310.500.4600 
Email:  lrothman@bhfs.com 

Any Notice to a Mortgagee by County shall be given as provided above using the 
address provided by such Mortgagee.  Any Notice to a Subsequent Owner shall be given by 
County as required above only for those Subsequent Owner who have given County written 
notice of their addresses for the purpose of receiving such notices.  Any party may change its 
mailing address/email at any time by giving written notice of such change to the other parties in 
the manner provided herein at least ten (10) days prior to the date such change is effected.  All 
notices under this Agreement shall be deemed given, received, made or communicated on the 
earlier of the date personal delivery is effected or on the delivery date shown on the return 
receipt, air bill or email. 

12.13 Prevailing Wage.  Owner shall be solely responsible for determining whether 
construction of any or all of the Project Infrastructure required in connection with the Project 
trigger the obligation to pay prevailing wages under California or federal law.  In the event and to 
the extent that payment of prevailing wages is required, Owner shall comply with those 
requirements.  Owner shall defend, indemnify and hold harmless County, its agents, employees, 
officers and officials from any claims, injury, liability, loss, costs or damages sought by a third 
party for a failure to pay prevailing wages in connection with the Project.  The indemnification 
obligation set forth in this Section 12.13 shall survive the termination of this Agreement if the 
statute of limitations on any prevailing wage claim has not yet run. 

12.14 Applicable Law.  This Agreement shall be construed and enforced in accordance 
with the laws of the State of California. 

12.15 Venue.  Any action brought relating to this Agreement shall be held exclusively in 
a state court in the County of San Benito. 
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12.16 Reimbursement Agreement.  The parties acknowledge and agree that Owner 
shall be responsible for any and all costs incurred by County in connection with the processing 
of the Project Approvals in accordance with the Reimbursement Agreement (as it may be 
amended from time to time).  In the event that Owner fail to satisfy said obligations, County 
may, in its discretion, halt the processing of any applications for Project Approval(s) until said 
obligations have been fully satisfied. 

12.17 Cooperation in the Event of Legal Challenge; Indemnification.  In the event of any 
legal action or proceeding brought by a third party challenging the validity of this Agreement or 
any provision hereof or any Project Approval (“Legal Challenge”), the parties shall cooperate in 
defending said action or proceeding as provided for in this Section 12.17.  County shall provide 
Owner with notice of the pendency of such action or proceeding and may, in its discretion, 
request that Owner defend such action or proceeding. It being understood that the Project is a 
private undertaking, the parties may agree that it is Owner’s primary responsibility to defend any 
Legal Challenge, as defined herein.  In this event, Owner shall engage the services of 
competent counsel at their sole cost and expense (“Defense Counsel”), subject to County’s 
reasonable approval, to defend the parties’ interests in any Legal Challenge challenging any 
aspect of the Project Approval(s); provided, however, that nothing in this Section 12.17 shall 
preclude County Counsel’s involvement in the Legal Challenge to defend County’s interest 
therein.  Furthermore, in accordance with the Reimbursement Agreement between County and 
Owner, in the event that County determines, in its sole and absolute discretion, that separate 
counsel is necessary to serve the interests of the County and the public welfare, County may 
retain special counsel, for which Owner shall pay all actual legal fees and costs related thereto.  
If County retains special counsel in accordance with this Section 12.17, County shall direct 
special counsel to cooperate with Defense Counsel to the extent feasible and to use diligent and 
good faith efforts to avoid duplication with the efforts of Defense Counsel; such efforts may 
include, for example, the filing of joint briefs and other papers.  Defense Counsel, County 
Counsel, and County’s special counsel, if any, shall consult with each other and act in good faith 
in considering any settlement or compromise of any Legal Challenge.  During the pendency of 
any legal challenge, this Agreement and all Project approvals shall remain in place subject to 
any changes that may be required by judicial determination. 

Owner further agrees to and shall defend and hold harmless County, its agents, employees, 
officers, and officials from any claims, injury, liability, loss, costs or damages sought by a third 
party, relating to personal injury, death or property damage, arising from or relating to the 
construction of the Project by an Owner(s) or those of its employees, officers, agents, 
contractors or subcontractors.  It is understood that Owner’s duty to indemnify and hold 
harmless under this Section 12.17 includes the duty to defend as set forth in California Civil 
Code Section 2778; the parties further agree that County shall have the option to choose its 
own legal representation for which Owner shall pay all actual legal fees and costs related 
thereto.  Acceptance by County of insurance certificates and endorsements required under this 
Agreement does not relieve Owner from liability hereunder.  The provisions of this Section 12.17 
shall survive the termination of this Agreement, for any reason other than the County’s default. 

12.18 No Waiver.  No waiver by any party of any provision of this Agreement shall be 
considered a waiver of any other provision or any subsequent breach of the same or any other 
provision, including, without limitation, the time for performance of any such provision.  The 
exercise by a party of any right or remedy provided in this Agreement or provided by law shall 
not prevent the exercise by that party of any other remedy provided in this Agreement or under 
the law. 
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12.19 Construction.  This Agreement has been reviewed and revised by legal counsel 
for both County and Owner, and no presumption or rule that ambiguities shall be construed 
against the drafting party shall apply to the interpretation or enforcement of this Agreement.  
The provisions of this Agreement and the attached exhibits shall be construed as a whole 
according to their common meaning and not strictly for or against any party, and in a manner 
that shall achieve the purposes of this Agreement.  Wherever required by the context, the 
masculine gender shall include the feminine or neuter genders, or vice versa. 

12.20 Entire Agreement.  This Agreement and all exhibits hereto constitute the entire 
agreement between the parties and supersede all prior discussions, negotiations, and 
agreements whether oral or written.  Any oral representations or modifications concerning this 
instrument shall be of no force or effect unless contained in a subsequent written modification 
signed by both parties. 

12.21 Estoppel Certificate.  Any party from time to time (or a Mortgagee under Section 
11) may deliver written notice to the other parties requesting an Estoppel Certificate stating: (a) 
this Agreement is in full force and effect and constitutes a binding obligation of the parties; (b) 
this Agreement has not been amended either orally or in writing, or if it has been amended, 
specifying the nature of the amendment(s); and (c) there are no existing defaults in the 
performance of its obligations under this Agreement to the actual knowledge of the party signing 
the Estoppel Certificate.  A party receiving a request shall execute and return the certificate 
within thirty (30) days after receipt thereof.  The Planning Director shall, on County’s behalf, 
have the right to execute any certificate requested by the applicable Owner.  The Estoppel 
Certificate shall be substantially in the same form as attached Exhibit 12.  An Estoppel 
Certificate prepared in accordance with this Section 12.21 may be relied on by Assignees and 
Mortgagees. 

12.22 Counterparts.  This Agreement and any and all amendments thereto may be 
executed in multiple counterparts, and all counterparts together shall be construed as one 
document. 

12.23 Authority to Execute.  Each party hereto expressly warrants and represents that it 
has the authority to execute this Agreement on behalf of its entity and warrants and represents 
that it has the authority to bind its entity to the performance of its obligations hereunder. 

12.24 Captions.  The caption headings and subsection headings provided herein are 
for convenience only and shall not affect the construction of this Agreement. 

12.25 Recitals.  The recitals in this Agreement constitute part of this Agreement and 
each party shall be entitled to rely on the truth and accuracy of each recital. 

12.26 Compliance, Monitoring, and Management Duties; Default.  If an Owner fails to 
perform any duties related to compliance review processes, monitoring, or the management of 
any programs as required herein, County has the right, but not the obligation, to undertake such 
duties and perform them at said Owner’s sole expense. 

12.27 Listing and Incorporation of Exhibits. 

The exhibits to this Agreement, each of which is hereby incorporated herein by 
reference, are as follows: 
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Exhibit 1: Legal Description of the Property 

Exhibit 2: Map of the Property 

Exhibit 3: San Juan Oaks Drive/Union Road Intersection Improvements 

Exhibit 4: Form of Agricultural Easement for On-Site Agricultural Preserve 

Exhibit 5: Public Safety Facility Site 

Exhibit 6: Permanent Wildlife Habitat Area 

Exhibit 7: On-Site Agricultural Preserve 

Exhibit 8: Off-Site Agricultural Preserve 

Exhibit 9: Development Impact Fees 

Exhibit 10: Form of Consent to Assignment 

Exhibit 11: Form of Assignment and Assumption Agreement 

Exhibit 12: Form of Estoppel Certificate 
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COUNTY OF SAN BENITO 
 
 
 ___________________________________  
_____________ 
Director, San Benito County Planning & 
Building Department 
Date: 
 

 
 

APPROVED AS TO FORM: 
San Benito County Counsel’s Office 
 
 
 __________________________________  
Matthew Granger 
County Counsel 
Date: 

 

 
SAN JUAN OAKS, a California limited liability company 
 
 
 
 
By:  
 
_______________________________ 
Ken Gimelli, Member 
 
 
 
 
 
APPROVED AS TO FORM: 
Brownstein Hyatt Farber Schreck 
 
 
 __________________________________  
 
Date: 

 

 



 

 

Addendum to the  

Del Webb at San Juan Oaks Specific Plan 

Subsequent Environmental Impact Report 

SCH #2013101006 

 

The present proposal is the First Amendment of the (December 3, 2015) Development Agreement 

By and Among the County of San Benito, Pulte Homes Corporation and San Juan Oaks, LLC. 
County File PLN190013. 

 

Previous Environmental Documentation 

A Subsequent Environmental impact Report was prepared in accordance with the California Environmental 
Quality Act (CEQA) for the Del Webb at San Juan Oaks Specific Plan. Please reference 
http://cosb.us/county-departments/public-works/planning-land-use-division/san-benito-county-del-
webb-at-san-juan-oaks-specific-plan/.  The Del Webb at San Juan Oaks Specific Plan is to create an 
“active-adult community” (i.e., age-restricted to 55 years and older) including 1,017 single-family 
residences on approximately 176 acres and an approximately 17,500 to 25,000 square foot amenity 
center on approximately 10 acres. The second component would consist of 67 conventional (i.e., non-
age restricted) single-family residential units, an up to 200-room resort hotel on approximately 35 acres, 
up to 65,000 square foot neighborhood commercial center on 14 acres, an approximately four-acre 
assisted living/skilled nursing/memory care facility with up to 100 beds. 
 
The original project also includes the provision of a substantial amount of open space areas, as well as 
park and recreational facilities and agricultural and habitat preserves. This would include four private 
neighborhood hood parks (totaling approximately seven acres) in the adult-active community for use by 
Project residents; two community parks (totaling approximately 17 acres); and approximately 114 acres 
of common area open space, including landscaped areas and informal trails. The Project would also 
establish approximately 41 acres of on-site agricultural preserves, and set aside approximately 1,243 
acres for permanent wildlife habitat preservation. 
 

The San Benito County (County) Board of Supervisors made findings pursuant to CEQA and adopted the 
Subsequent Environmental Impact Report on November 3, 2015 by resolution and the Development 
Agreement by ordinance on November 3, 2015. The Environmental Impact Report and Subsequent 
Environmental Impact Report examined all environmental impacts of the project as compared to the existing 
environment in the vicinity of the project. 

Triggers for Further Environmental Review Under CEQA  

In an effort to provide a degree of finality, CEQA requires that, once an Environmental Impact Report has been 
completed, the lead agency may not require preparation of a subsequent environmental review under CEQA 
unless one of three triggering conditions exists as described below by State CEQA Guidelines Section 
15162(a)(1–3):  

(a) When an EIR has been certified or negative declaration adopted for a project, no subsequent EIR shall 

be prepared for that project unless the lead agency determines, on the basis of substantial evidence in light 

of the whole record, one or more of the following:  

EXHIBIT E to the 3/20/2019 Planning Commission Staff Report 



 

(1) Substantial changes are proposed in the project which will require major revisions of the previous 

EIR or negative declaration due to the involvement of new significant environmental effects or a 

substantial increase in the severity of previously identified significant effects;  

(2) Substantial changes occur with respect to the circumstances under which the project is undertaken 

which will require major revisions of the previous EIR or negative declaration due to the involvement 

of new significant environmental effects or a substantial increase in the severity of previously identified 

significant effects; or  

(3) New information of substantial importance, which was not known and could not have been known 

with the exercise of reasonable diligence at the time the previous EIR was certified as complete or the 

negative declaration was adopted, shows any of the following:  

(A) The project will have one or more significant effects not discussed in the previous EIR or 

negative declaration;  

(B) Significant effects previously examined will be substantially more severe than shown in the 

previous EIR;   

(C) Mitigation measures or alternatives previously found not to be feasible would in fact be feasible 

and would substantially reduce one or more significant effects of the project, but the project 

proponents decline to adopt the mitigation measure or alternative; or  

(D) Mitigation measures or alternatives which are considerably different from those analyzed in the 

previous EIR would substantially reduce one or more significant effects on the environment, but 

project proponents decline to adopt the mitigation measure or alternative. 

CEQA Guidelines Section 15164 states, in relevant part:  “The lead agency or responsible agency shall prepare 
an addendum to a previously certified EIR [or adopted mitigated negative declaration] if some changes or 
additions are necessary but none of the conditions described in Section 15162 calling for the preparation of a 
subsequent EIR have occurred.”  Furthermore, although not required under the law, a lead agency may prepare 
an addendum to an Environmental Impact Report to evaluate changes to a project, changes in circumstances, or 
new information, and to document the agency’s determination that an environmental review under CEQA is 
not required.  See Section 15164. 

Addendum Pursuant To Section 15164 

A project description for the proposed First Amendment of the (December 3, 2015) Development 

Agreement By and Among the County of San Benito, Pulte Homes Corporation and San Juan Oaks, 

LLC  can be found in the PLN190013 project staff report presented to the County Planning Commission for its 
meeting of March 20, 2019, and incorporated here by reference.  The Applicant is requesting to modify the 
terms of the 2015 Development Agreement by offering to pay the negotiated Community Benefit Fee (CBF) of 
$5,559,000 “upfront” with a $500,000 enhancement.  The Development Agreement currently allows the 
developer to phase in this expense over subdivision map phases (over several years) of the project. The County 
would be free to apply this $6,059,000 of immediate money to the general fund and is not encumbered by a 
contractual assignment of these potential financial resources. In trade, the applicant is asking to extend the term 
that development Impact Fees would remain locked in at the rates of the 2014 Impact fee schedule to March 
31, 2029.   

Presently, the negotiated term of the Development Agreement (DA) locks development impact fees at 2014 
rates to March 31, 2023 (4 more years). Following that March 31, 2023 date, without amendment to the 

Development Agreement, the County would be able to collect the adjusted Impact Fees in place at the time of 



 

building permit applications.  The applicant’s requested First Amendment to the DA would extend the “lock 
term” for the 2014 Impact Fee rates to March 31, 2029.for all commercial and residential construction. 

There are items in the DA not proposed for adjustment, such as the requirement to form a Community Facilities 
District, a Geologic Hazards Assessment District, provide for construction of neighborhood parks and trail 
network, street improvements and other project infrastructure and on- and off-site improvements to State Route 
156, Bixby Road, San Juan Oaks Drive and Union Road intersections, among others. 

The items suggested for change by the applicant involve the timing of the payment of the negotiated 
Community Benefit Fee (CBF), and the extension of 2014 level Development Impact Fees for all 65,000 
square feet of commercial construction, the 200-room hotel and the 1,084 homes of the Specific Plan. 

Therefore, the current project could not lead to a substantial increase in the severity of previously identified 
significant effects. In addition, the setting of the project has changed minimally in the time since the prior 
review, and the circumstances under which the present project is undertaken would not in themselves require 
study revision to consider significant effects.  Furthermore, no new information of substantial importance has 
surfaced in the interim to reveal significant effects or infeasibility of prior mitigation measures, and project 
proponents have not declined to adopt the mitigation measures. 

For these reasons, the County has determined that none of the triggers under Section 15162 has occurred in 
connection with the County’s consideration of the First Amendment of the (December 3, 2015) Development 
Agreement By and Among the County of San Benito, Pulte Homes Corporation and San Juan Oaks, LLC. 

 



SAN BENITO COUNTY
AGENDA ITEM

TRANSMITTAL FORM

Eduardo Navarro
District No. 1

Valerie Egland
District No. 2

Robert Eggers
District No. 3

Robert Gibson
District No. 4

Robert Rodriguez
District No. 5

Item Number: 3.

MEETING DATE:  3/20/2019

DEPARTMENT: RESOURCE MANAGEMENT AGENCY 

DEPT HEAD/DIRECTOR: John Guertin

AGENDA ITEM PREPARER: Richard Felsing

SBC DEPT FILE NUMBER: UP 1168-17

SUBJECT:

Use Permit UP 1168-17:  OWNER/APPLICANT:  Richard & Bonnie Swank. APN:  026-130-
026 and a portion of 016-140-012.  LOCATION:  4751 Pacheco Pass Highway (the frontage
road).  REQUEST:  To use the 21.3-acre parcel for an agritourism operation and event center, to
include Swank Farms’ annual corn maze and related seasonal attractions.  GENERAL PLAN: 
Agriculture (A).  ZONING:  Agricultural Productive (AP).  ENVIRONMENTAL EVALUATION: 
Categorically Exempt. §15301, §15303(e), 15304(e).  PLANNER:  Richard Felsing
(rfelsing@cosb.us).

AGENDA SECTION:

PUBLIC HEARING

BACKGROUND/SUMMARY:

The applicant proposes to establish a permanent agritourist event center on a 21.3-acre
agricultural property already developed as grounds for the applicant's seasonal month-long
Corn Maze & related attractions, held under a Temporary Use Permit for the past two
years.  Responsible agencies have reviewed the preparations for and information gathered from
these annual events, ensuring that public health and safety concerns are addressed given the



attendance levels expected.

BUDGETED:

SBC BUDGET LINE ITEM NUMBER:

CURRENT FY COST:

STAFF RECOMMENDATION:

Staff recommends that the Planning Commission review the staff report and review the attached
draft resolution, which includes findings and conditions of approval.  Staff further recommends that
the Planning Commission make the findings included in the resolution and adopt the resolution to
approve Use Permit UP1168-17, subject to the conditions of approval found in the resolution. 

ADDITIONAL PERSONNEL: 

ATTACHMENTS:
Description Upload Date Type
Staff Report UP1168-17 Swank Agritourism Venue 3/11/2019 Staff Report

Resolution UP1168-17 Swank Agritourism Venue 3/12/2019 Resolution

Attach2_EmergencyPLAN & Exit Maps_UP1168-17 3/6/2019 Backup Material

Attach3_FireRegs_CornMaze-HauntedHaus_2019-0907 3/6/2019 Backup Material

Attach4_UP1168-17_photos 3/11/2019 Backup Material
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STAFF REPORT 
________________________________________________________________________ 
 

PROJECT DATA: 

Application:   UP 1168-17 / Use Permit / Corn Maze & Event Center  

Public Hearing: March 20, 2019 

Applicant/Owner:  Bonnie & Richard Swank   

Location:   4751 Pacheco Pass Highway, Hollister, CA 

APN:    016-130-026, portion of 016-140-012 

General Plan:   Agriculture  (A)  

Zoning:   Agricultural Production (AP) 

Planner:   Richard Felsing  

 

PROJECT DESCRIPTION:  The applicants propose to establish a permanent, year-round agri-

tourism operation on the same property that has hosted the annual Swank Farms’ Corn Maze & 

Fall Festival under 2017 and 2018 temporary use permits. The proposed agricultural-support use 

would allow the applicants to host farm-to-table dinners, produce locally-grown value-added 

products on-site, and create seasonal attractions similar to the fall corn maze/fall festival. 

 

Figure 1.  Project Site within Broader Region 

The project proposes to consolidate several small existing accessory structure within one large 

barn, which is permitted under AP zoning and would host special events, food sales, and a 

commercial kitchen for the production of value-added products. For more information visit 

https://www.swankfarms.com/.  

Fairview Road 

SR 25/Airline Hwy 

SR 25/Airline Hwy 

SR 156 / Pacheco Pass Hwy 

SR 156 

San Felipe Road



   2

 

SITE DESCRIPTION:  The subject property consists of 21.3 acres of mostly level terrain that 

slopes gently toward Los Viboras Creek at the rear of the property.  Two to three (2-3) acres 

located across from and adjacent to the creek have been used to host the Fall Festival’s haunted 

house attraction after the applicants were granted a determination of Compatible Use from the 

Board of Supervisors under the Land Conservation Act. 

 

The parcel is located on the southeast side of the Pacheco Pass Highway, which is the frontage 

road for SR156 (which is also known as Pacheco Pass Highway).  Los Viboras Creek runs along 

the southeast property line, and agricultural parcels abut either side to the northeast and 

southwest.  The frontage road–Pacheco Pass Highway provides substantial linear capacity to 

handle large volumes of arriving/departing vehicles, without incurring chaotic or unpredictable 

traffic patterns.  Attendees/customers of the facility find that ingress from or access onto SR 156 

and the regional highway network is readily accessible and easily navigated.   

 

The area and site are zoned Agricultural Productive (AP), and the property was formerly 

cultivated for row crops. The corn maze is located on the rear two-thirds of the property, which 

will remain in cultivation. The front third of the property is already developed as festival/event 

grounds with a range of small structures including concession stands, ticket booths, an office, 

and kitchen store (built to standards per §19.15.004(B) Methods of Reducing Flood Losses; 

§19.15.070 Provisions for Flood Hazard Reduction). The parcel’s entire frontage is a parking 

area with three entrances onto the frontage road, with overflow parking lining the entire 

northeast property boundary, for a total of 295 spaces.   

 

Scenic Highway:  SR 156 is eligible for scenic highway status  

Seismic: Not Within an Alquist Priolo Earthquake Fault Zone.  The Quien Sabes Fault Zone is 

7,400 feet northeast of the subject parcel boundary, and the Calaveras Fault Zone is 11, 275 feet 

southwest of the subject property.  

Fire Hazard:  Non-Wildland/Non-Urban 

Floodplain:  Flood Zone A 

Archaeological Sensitivity:  High Sensitivity 

Other Endangered or Sensitive Species:  None known 

 

PROJECT BACKGROUND:  Swank Farms’ Corn Maze & Fall Festival is recognized as a 

regional  attraction that draws attendees from nearby counties.  The event had previously been 

held at a site near the Hollister Municipal Airport that required customers to access the event 

from San Felipe Road. The influx of vehicles on this stretch of San Felipe at/near the airport 

north of Fallon Road, while desirable for its proximity, had potential to create congestion on the 

key roadways most-used by fire, emergency, and law enforcement vehicles in the act of 

responding to emergencies or accessing the airport, jail, city police or sheriff’s offices. In 

contrast, the proposed location offers a substantial linear stretch of the frontage road to 

accommodate cars/trucks queuing to enter the event grounds, a roadway that sees little-to-no 

traffic and no through-traffic. Vehicles would not stack-up on SR 156 as they could on San 

Felipe, and event traffic would not conflict with existing background traffic, nor interfere with 

emergency or law enforcement use of the roadway in the ordinary course of their activities.  

 



   3

The Corn Maze & Fall Festival has operated at the current (proposed) site for the past two years, 

under Temporary Use Permits (TUPs) issued in 2017 and 2018.  During these month-long events 

attendance levels, traffic patterns, and crowd control measures were monitored by transportation 

engineers, law enforcement and emergency personnel.  With this information the applicants were 

able to further refine their site plan and emergency protocols to the satisfaction of the public 

agencies responsible for protecting the public health, safety, and welfare.    Emergency services 

 

 
Figure 2.  Project Site and Vicinity Map 

San Felipe Road 

SR 156 /  

(also Pacheco Pass Hwy) 

Pacheco Pass Hwy    

(frontage road) 

 

SR 156 

San Felipe Road 

Fairview Road 

frontage road 

entrance (from 

SR156) 

frontage road entrance (from Fairview) 
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currently operate with urban/10-minute ambulance response times here primarily due to these 

uncongested and well-maintained highways. Swank Farms hired security personnel for crowd-

control purposes generally, to be on-hand in case of emergency, and to help improve facility and 

emergency protocol design.  

  

Planning staff accompanied Fire Inspectors on preliminary and final site inspections to ensure 

clear interagency communication and first-hand project knowledge. The Planning Director and 

Building Official performed site/ structure/ building inspections to determine whether the event 

site and haunted house presented any safety hazards.   

 

Traffic data was collected and vehicle circulation patterns were observed during peak attendance 

periods of the 2017 and 2018 corn maze events to gauge impact and refine safety measures.  

Keith B. Higgins, PE, TE, conducted a Traffic Impact Analysis, concluding that “Neither project 

component would impact operations of the study intersections.  No improvements are required.” 

 

USE PERMIT ELEMENTS and SITE CONFIGURATION: This proposal would 

reconfigure the project site to support seasonal and special events year-round. Tentative options 

include farm-to-table dinners, weddings, and potentially, seasonal attractions similar to the 

annual month-long ‘corn maze and fall festival’.  Several existing single-use structures would be 

consolidated under an accessory barn allowed by right under AP zoning and permitted through 

the Building Department. The barn would host special events; the outcome would be a more 

efficient operation, a more orderly site configuration, and a more coherent visitor experience.  

 

Attractions Utilities and Temporary Structures 

New: 

Seasonal Attractions 

Special Events 

Barn / Event Center 

Weddings 

Farm-to-Table Dinners 

Wine/Beer Tastings 
 

Existing: 

Ticket booths 

Employee trailer 

Office 

Dinosaur Mountain 

Kitchen Store 

Freezer and Cooler 

28’ x 40’ Tent 

2 Jumping Pillows 

Pedal Carts 

Sling Shot 

Pumpkin Sling Shot 

 

 

 

 

 

 

 
Butterfly Garden 

Bee Garden 

Cow Train Station 

Cow Train Path 

Pig Races 

Rat Roller 

Chicken Coop 
Goat Walk 

Cow Inflatable 

Slide Inflatable 

Corn Box 

Chalk Board 

Shade Structures 

BBQ Area 

Water Storage Tanks 

Porta Potties 

Temporary Electricity 

Bathroom / Septic 

Other Features of the Site Plan  
 

Existing: 

Hay Bale Maze 

Garden Area 

Spooky Maze 

Maniac Maze 

Haunted Outdoor Area / w Staging Area 

Creek Crossing 

Lookout Tower 

Electrical Pole Utility feed  

Parking Areas w/ Decomposed granite 

Exterior & Exterior Site Fencing 

Table 1.  New and Existing Attractions 

See Attachment 1 for Site Plan with full layout. The festival grounds on the front third of the 

property hosts the attractions above (left column). The plan would incorporate food sales and 

commercial kitchen into the event barn, with the attractions populating the fairway. 
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OPERATIONS PLAN: Approval of this project would permit the applicant to host special 

events and seasonal agriculture-themed attractions year-round: 

• Special Events:  farm-to-table dinners, weddings, and similar one-off events; 

• Seasonal Agriculture-Themed Attractions similar to the annual Corn Maze & Fall Festival; and 

• Applicant shall notify the Planning Director of site revisions, new structures, and attractions.  

Event Venue:  Open year-round on weekends, the event venue consists of a large barn and event 

grounds. The applicants will consolidate the following uses—Snack Shack, Kitchen, Store, 

Restrooms, Ticket Booth/Office, Employee Breakroom, and Storage—into a single structure in 

the form of the proposed barn/event venue. 

 

Site Capacity & Operations           
 

Maximum Capacity Barn/Event Venue: occupancy to be determined   

 Seasonal Attractions: parking: 295 stalls = 885 guests 

 Seasonal Attractions/Corn Maze: Site: < 3,000; Maze: 56/acre  

Expected Attendance Barn/Event Venue: 25 = hoped-for baseline   

 Special Events: up to 250 max per event 

 Seasonal Attractions/Corn Maze: 100-1000, F/S/S, (high: 1101) 

Hours of Operation Barn/Event Venue: 10am-6pm, weekends only   

 Special Events: 12noon-10pm; event-specific 

 Seasonal Attractions/Corn Maze: 10am-11pm, F/S/S in October 

Staffing Levels Barn/Event Venue: 3-6 employees    

 Special Events: 5-10 employees 

 Seasonal Attractions/Corn Maze: 7-20 employees 

Security/Emergency Barn/Event Venue: not applicable    

 Special Events: as needed 

 Seasonal Attractions/Corn Maze: 6-12 Security Management 

International staff & 1-2 off-

duty sheriff’s deputies 

Emergency: Emergency Response Plan, with Emergency Exit Routes—developed in 

concert with County emergency personnel 

Flooding Events: Facility closes during rain. 
 

Signage: One 16’x12’ mural proposed under this use permit. Other signs subject to County Code. 

Dark Skies Lighting Requirements shall apply to this project:  The applicants submitted an 

engineered lighting plan to meet standard safety requirements. Other 

night-time lighting shall be pointed down, shielded, and otherwise meet 

SBCC §19.31 to maintain rural feel, night vision, and general safety. 

Amplified Music:  Allowed inside. Allowed outdoors, providing that a nuisance is not 

created, subject to code enforcement and reasonably maintaining rural 

character. Outdoor speakers were used in 2018; receiving no complaints. 
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PLANNING AND ZONING:  The County General Plan indicates the property and the 

surrounding rural landscape carry the Agriculture (A) land use designation.  Under the County 

Zoning Ordinance the subject parcel is zoned Agricultural Productive (AP).   

 

The proposed use conforms to the General Plan in that it implements a series of key objectives 

identified as critical to the continued economic viability and competitiveness of the County’s 

agricultural sector.  The agri-tourism component fulfills land use policy LU-3.7, Visitor Serving 

Uses in Agricultural Areas, in the same way that Swank Farms’ annual corn maze and fall 

festival carries a recognizable regional profile that attracts visitors and customers to San Benito 

County.  In consolidating several ventures on-site the proposed use implements land use policy 

LU-3.1, Agricultural Diversification, by hosting farm-to-table dinners, making and selling value-

added products, and further developing the site’s seasonal agricultural-themed attractions. The 

entrepreneurial diversification presented by the applicants qualifies the proposed use as an 

agricultural support service or operation under land use policy LU-3.6, Agricultural Support 

Services.  

 

Approval would implement land use policy LU-3.2, Agricultural Integrity and Flexibility, which 

provides for the operational flexibility that supports the economic viability of existing farms and 

protects the integrity of the county’s agricultural resources. The diversified business ventures 

here provide critical revenue streams that enable local farms to cover costs and continue 

operating.   

  

The proposed use is consistent with the conditional use permit provisions of  Agricultural 

Productive (AP) zoning (SBB §25.07.022 and §25.07.005 Conditional Uses), in that the project 

qualifies as a commercial recreational use, as a permanent stand for the sale of agricultural 

products, or similar (§25.07.005(I) Commercial recreational uses, including but not limited to 

RV parks, hunting clubs and riding clubs; §25.07.005(K)  Permanent stands for the sale of 

agricultural products; and §25.07.005(X) Uses similar to the above as determined by the 

Planning Commission). 

 

ENVIRONMENTAL EVALUATION:  The proposed project is Categorically Exempt under 

CEQA Sections §15301, §15303(e), and 15304(e).   

Evidence: Section §15301 Existing Facilities exemptions consist of “the operation, repair, 

maintenance, permitting . ..  or minor alterations of existing public or private structures.” The 

existing agritourism facility includes a range of small existing accessory structures.  These were 

previously permitted and are allowed by right under AP zoning.  Under this determination for a 

use permit the project would continue to operate and maintain the previously permitted accessory 

structures. 

Evidence:  Section §15303(e) New Construction or Conversion of Small Structures exemptions 

consists of “[a]ccessory (appurtenant) structures including garages, carports, patios, swimming 

pools, and fences.”  One new large barn has been approved by the County Building Department 

and is permitted by right as an accessory structure in areas with an Agriculture land use 

designation. New Construction exempts large accessory structures, a determination that is 

consistent with regional practice.    

Evidence: Section, 15304(e) Minor Alterations of Land exemptions consist of “[m]inor 

temporary use of land having negligible or no permanent effects on the environment, including 

carnivals, sales of Christmas trees, etc.”  Class 4 exemptions consist of “minor public or private 
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alterations in the condition of land, water, and/or vegetation which do not involve removal of 

healthy, mature, scenic trees.”  No trees were removed under the prior temporary use permit, nor 

are any trees proposed to be removed for this use permit or any associated activities.  Only minor 

alterations of the land were required for the establishment of the annual temporary corn maze. 

 

 

STAFF ANALYSIS:  In making its findings, the Planning Commission may impose conditions, 

pursuant to SBCC §25.43.005 Conditions, that regulate time, place, and manner in order to 

protect the general health, safety, and welfare.  While the activities and attractions proposed 

under this use permit are many and varied, responsible County agencies have reviewed the site 

plan and the land use proposed, and responded with feedback and conditions required by County 

ordinance. 

 

An Operations Plan has been submitted providing estimated parameters of the proposed use of 

the property. While all numbers are approximate (See CoA#7), approval would endorse or allow 

administrative review and abatement by the Planning Director (SBCC §1.06:  Alternative Public 

Nuisance Abatement Procedures and Remedies).  

 

The use, as presented, conforms to the General Plan in that it supports, diversifies, and protects 

agriculture in the county, by raising the profile of San Benito agriculture regionally, generating 

tourist traffic, and diversifying the local agricultural sector—all of which applies to Swank 

Farms itself and its viability as a farming operation. The proposed use is consistent with 

Agricultural Productive (AP) zoning in several respects.   

 

As an agricultural support use, the project qualifies as an entrepreneurial diversification that 

would improve the resilience and viability of the applicants’ farming operation appreciably, and 

increase agricultural competitiveness of the agricultural sector generally. 

 

STAFF RECOMMENDATION:  Staff recommends that the Planning Commission review the 

staff report and review the attached draft resolution, which includes findings and conditions of 

approval.  Staff further recommends that the Planning Commission make the findings included in 

the resolution and adopt the resolution to approve Use Permit UP1168-17, subject to the 

conditions of approval found in the resolution. 

 

 

 

 

 

 

Exhibits and Attachments 

Exhibit A.  Site Plan UP 1168-17,  11 March 2019 

Exhibit B.  Resolution for approval, with conditions of approval, and with attachments: 

Attachment 1.  Project Site Plan 

Attachment 2.  Emergency Response Plan & Emergency Exit Route Maps 

Attachment 3.  Fire Dept. Regulations/Requirements for Corn Maze and Haunted House 

Attachment 4.  Photos  
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Exhibit A.  Site Plan UP 1168-17, 11 March 2019 

Swank Farms / 4751 Pacheco Pass Highway, Hollister  
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Exhibit B:  Project Data Sheet UP 1168-17 

Swank Farms / 4751 Pacheco Pass Highway, Hollister  

 

Project proposal:  To establish a permanent agritourism operation and event center, inclusive of 

the annual October corn maze and fall festival held on the property at 4751 Pacheco Pass 

Highway.  

Assessor Parcel Number: 016-130-026; portion of 016-140-012 

Legal Lot of Record:  The 21.30 acre subject parcel, a portion of the Rancho Ausaymas Y San 

Felipe appearing on Volume 1 of Maps at Page 37, San Benito County Records, was established 

as a legal lot of record as shown on F#198 as Parcel 2, Book 16 Page 13 of Assessor’s Maps, and 

subsequently adjusted by Lot Line Adjustment LLA 99-371, and recorded as Rec File No. 

9917390. 

Permit Requirement: Use Permit 

Zoning:  AP Agricultural Productive 

General Plan:  A Agriculture 

Land Use:  Agricultural/Agricultural Support. The parcel currently is used to host Swank Farm’s 

annual Corn Maze & Fall Festival, which includes pumpkin patch, haunted house, and related 

attractions. 

Minimum Building Site Allowed:  5 Acres 

Lot Sizes:    Parcel 21.3 acres, and 2-3 wooded acres of APN 016-140-012 

Sewage Disposal:  The applicant has worked with County Environmental Health to design a 

mound septic system required by the parcel’s high water table.  

Water:  The applicant has complied with County Environmental Health and the regional water 

quality board to ensure water quality requirements are met. 

CEQA Determination: Exempt per CEQA Sections §15301, §15303(e), and 15304(e).   

FEMA Flood Zone:  In Flood Zone A.  Zone A, floodplain, according to FEMA FIRM 

06069C0070D, effective April 15, 2009. 

Fire Severity:  Non-Wildland/Non-Urban Fire Hazard Severity Zone 

Within earthquake fault zone:  No.  Not Within an Alquist Priolo Earthquake Fault Zone.  The 

Quien Sabes Fault Zone is 7,400 feet northeast of the subject parcel boundary, and the Calaveras 

Fault Zone is 11, 275 feet southwest of the subject property. 

Williamson Act Contract Area:  No 

Is the proposal consistent with the General Plan Designation and Zoning? The proposed 

agritourism operation (corn maze and wedding venue) conforms to the General Plan Agriculture 

land use designation and is consistent with Agricultural Productive zoning, subject to approval 

by the Planning Commission.   
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  BEFORE THE PLANNING COMMISSION OF THE COUNTY OF SAN BENITO 

 
 

A RESOLUTION OF THE SAN 

BENITO COUNTY PLANNING 

COMMISSION APPROVING UP 

1168-17, A USE PERMIT FOR AN 

AGRITOURISM OPERATION WITH 

EVENT CENTER, CORN MAZE,  

AND RELATED ATTRACTIONS, AT 

4751 PACHECO PASS HIGHWAY, 

HOLLISTER, CA, ASSESSOR’S 

PARCEL NUMBERS 016-130-26 AND 

016-140-012. 

) 
) 
) 

Resolution No. 2019-0_ 

) 
) 
) 
) 

 
 

      WHEREAS, Bonnie and Richard Swank (Swank Farms) filed an application on August 
4, 2017, to establish a year-round agritourism operation and event center (inclusive of the 
seasonal corn maze, haunted house and pumpkin patch, and assorted related attractions), held 
each October on property under their ownership at 4751 Pacheco Pass Highway; and 

 

WHEREAS, County staff received the proposal as Use Permit UP1168-17 and 
distributed this plan to responsible County and peer agencies for review and comment; and 

 

WHEREAS, the subject parcel is the new location for Swank Farms’ annual month-long 
corn maze, pumpkin patch, and haunted house agritourism event, held each October; and  

 

WHEREAS, the applicants have held the annual corn maze event under a Temporary 
Use Permit (TUP) for each of the past two years, on the proposed subject parcel; and  

 

WHEREAS, the applicants propose to establish a permanent use on the basis of the 
annual seasonal attraction’s temporary use permit, extending agritourist operations year-round to 
host weddings and similar special events, eventually to include seasonal activities such as 
holiday or Christmas-themed attractions; and  

  

  WHEREAS, no adverse effects have been observed under the annual temporary use 
permit for the same activities proposed here, nor has the seasonal corn maze caused any damage, 
hazard, or nuisance to persons or property; having been monitored for safety and security by law 
enforcement, fire, and engineering personnel; and 

 

WHEREAS,  the proposed facility is to be sited on the 21.3-acre property southeast of 
Pacheco Pass Highway (APN 016-130-026), and a portion of a property under the same 
ownership to the rear (APN 016-140-012); and 

 
WHEREAS, as APN 016-140-012 is under a Williamson Act contract, for which the 

County of San Benito Board of Supervisors granted a Compatible Use determination under the 
Land Conservation Act, to use 2-to-3 wooded acres of that 56.8+ agricultural reserve to host a 
haunted house attraction (at the rear of the subject parcel (APN 016-130-026)) associated with 
Swank Farms’ annual corn maze, finalized by Resolution No. 2017-75 on August 8, 2017; and 
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WHEREAS, the subject parcel has a General Plan designation of A Agriculture and a 
zoning designation of AP Agricultural Productive; and 

 

WHEREAS, the proposed project is consistent with the area’s Agriculture (A) land use 
designation in the General Plan in that it meets or fulfills LU-3.7 Visitor Serving Uses in 
Agricultural Areas, LU-3.1 Agricultural Diversification, LU-3.6 Agricultural Support Services, 
and LU-3.2 Agricultural Integrity; in that the proposed use is an entrepreneurial diversification 
that increases the economic viability and resilience of the applicants’ farming operation, qualifies 
as an agricultural support use, and attracts and serves visitors to the County by marketing the 
agricultural character of the area; and  

 

WHEREAS, the proposed project is consistent with the conditional use provisions of 
Agricultural Productive (AP) zoning (SBCC §25.07.022, §25.07.005), in that the project 
qualifies as a commercial recreational use, as a permanent stand for the sale of agricultural 
products, or uses similar to the above as determined by the Planning Commission; and 

   
WHEREAS, the County assessed the potential for any substantial effect on the 

environment for the project consistent with the California Environmental Quality Act (CEQA), 
and found the project exempt from the requirements of that statute;  and  
 

WHEREAS, no unusual circumstances, features of the land, or unexpected issues have 
arisen with the newly proposed location; and   

 

WHEREAS, on March 20, 2019, the Planning Commission in considering Use Permit 
UP 1168-17 heard and received all oral and written testimony and evidence that was made, 
presented, or filed, and all persons present were given an opportunity to hear and be heard with 
respect to any matter related to the petition; and 

 

WHEREAS, at the conclusion of the public testimony, the Planning Commission closed 
the public hearing, deliberated, and considered the merits of the proposal.  
 

 

 

NOW THEREFORE BE IT RESOLVED that based on the evidence in the record, the 
Planning Commission of the County of San Benito hereby finds as follows: 

 

 

California Environmental Quality Act (CEQA) Finding 

 

Finding:  In accordance with the California Environmental Quality Act (CEQA) Guidelines 
Section 15074, the Planning Commission considered the comments received during the public 
review process prior to approving the project, and finds, on the basis of the whole record before 
it, that the proposed project is Categorically Exempt under CEQA Sections §15301, §15303(e), 
and 15304(e).   

Evidence: Section §15301 Existing Facilities exemptions consist of “the operation, repair, 
maintenance, permitting . ..  or minor alterations of existing public or private structures.” The 
existing agritourism facility includes a range of small existing accessory structures.  These were 
previously permitted and are allowed by right under AP zoning.  Under this determination for a 
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use permit the project would continue to operate and maintain the previously permitted accessory 
structures. 

Evidence:  Section §15303(e) New Construction or Conversion of Small Structures exemptions 
consists of “[a]ccessory (appurtenant) structures including garages, carports, patios, swimming 
pools, and fences.”  One new large barn has been approved by the County Building Department 
and is permitted by right as an accessory structure in areas with an Agriculture land use 
designation. New Construction exempts large accessory structures, a determination that is 
consistent with regional practice.    

Evidence: Section, 15304(e) Minor Alterations of Land exemptions consist of “[m]inor 
temporary use of land having negligible or no permanent effects on the environment, including 
carnivals, sales of Christmas trees, etc.”  Class 4 exemptions consist of “minor public or private 
alterations in the condition of land, water, and/or vegetation which do not involve removal of 
healthy, mature, scenic trees.”  No trees were removed under the prior temporary use permit, nor 
are any trees proposed to be removed for this use permit or any associated activities.  Only minor 
alterations of the land were required for the establishment of the annual temporary corn maze.  
 

 

FURTHER RESOLVED by the Planning Commission of the County of San Benito that it 

hereby finds as follows:  
 
 

 

Use Permit Findings 
 

Finding 1: That the proposed use is properly located in relation to the General Plan, and the 
community as a whole and to other land uses, transportation, and service facilities in the vicinity. 

Evidence:  This project conforms to the General Plan’s Agriculture (A) land use designation for this 

area and contributes to its implementation.  The primary purpose of this land use category is to 

“maintain the productivity of agricultural land,” and “allows agricultural support uses” necessary to 

maintain existing farm operations through their continued development and diversification. The 

proposed project qualifies as an agricultural support use in that Swank Farms’ seasonal corn maze and 

associated attractions generates revenue sufficient to maintain the economic viability of the applicant’s 

farming operation.  

Evidence: The project is properly located in relation to the General Plan, to the community as a whole, 

and to other land uses. The subject property is surrounded by large fields kept in row crops year-

round—the proper location for an agritourism/event center, offering as context an ideal and culturally 

appropriate rural landscape, at some distance from the few residences in the area.    

Evidence: The project is sited along the frontage road (Pacheco Pass Highway)  for SR156 (same 

name) just north of Los Viboras Creek—about 1,975 feet from the frontage road entrance onto SR156—

and properly located in relation to transportation infrastructure and service facilities. Ambulance 

response times are about 10 minutes, and the site is well-served and/or easily accessed by fire and law 

enforcement services.  
 

Finding 2:  That the proposed use, if it complies with the conditions upon which approval is made 
contingent, will not adversely affect other properties in the vicinity or cause any damage, hazard or 
nuisance to persons or property.  

Evidence:  The proposed use is located within a primarily agricultural land use context with few 

residential neighbors nearby.  



UP 1168-17 Swank Farms // 4751 Pacheco Pass Highway                          Page 4 of 11 

Evidence:  No noise complaints or disturbances at this site, nor safety issues, have been reported by 

neighbors or property owners in the vicinity. 

Evidence:  No adverse effects have been observed under the annual temporary use permits for the 

same activities proposed here, on the same site, nor has the proposed activities been observed to 

cause any damage, hazard, or nuisance to persons or property. 

Evidence:  The event has been monitored for safety and security by law enforcement, fire, 

engineering personnel, traffic consultants, and related responsible agencies for two years at this 

location and many years at its former location. 

Evidence: County departments and responsible agencies have reviewed the application and 

recommended conditions of project approval to address possible effects on the vicinity and the overall 

County general public and to prevent hazard or nuisance to persons and property.    
 

 

BE IT FURTHER RESOLVED by the Planning Commission of the County of San 
Benito that, based on the foregoing findings and evidence in the record, the Planning 
Commission hereby approves Use Permit UP1168-17 subject to the following conditions of 
approval: 
 

Conditions of Approval 
 

1. Indemnification:  APPLICANT shall defend, indemnify, and hold San Benito County, 
its agents, officers, and/or employees (hereinafter “COUNTY”) free and harmless from 
any and all suits, fees, claims, demands, causes of action, proceedings (hereinafter 
collectively referred to as “Legal Action”), costs, losses, damages, liabilities and 
expenses (including, but not limited to, an award of attorneys’ fees, expert witness fees, 
and court costs) incurred by COUNTY arising (directly or indirectly) or resulting from 
the review, processing, consideration, or approval of APPLICANT’S Project or action 
taken by COUNTY thereon, including Legal Actions based on the negligence of 
COUNTY.  APPLICANT will reimburse COUNTY for any damages, costs, or fees 
awarded pursuant to any settlement, default judgment, or other judgment taken against 
the County, whether the result of Applicant’s decision not to defend Legal Action or 
otherwise.  COUNTY retains its discretion to direct counsel regarding whether to defend, 
settle, appeal, or take other action regarding any Legal Action. APPLICANT shall defend 
COUNTY'S actions with competent legal counsel of APPLICANT’s choice without 
charge to COUNTY, subject to COUNTY approval, which shall not be unreasonably 
withheld.  Nothing contained in the foregoing, however, shall be construed to limit the 
discretion of COUNTY, in the interest of the public welfare, to settle, defend, or appeal, 
or to decline settlement or to terminate or forego defense or appeal of a Legal Action.  
Furthermore, in no event shall COUNTY have any obligation or liability to APPLICANT 
in connection with COUNTY'S defense or prosecution of litigation related to the Project 
(including, but not limited to, the outcome thereof) or in the event COUNTY elects not to 
prosecute a case or defend litigation brought against it.  If either COUNTY or 
APPLICANT determines in good faith that common counsel presents a bona fide conflict 
of interest, then COUNTY may employ separate counsel to represent or defend the 
COUNTY, and APPLICANT shall pay the reasonable attorneys’ fees and costs of such 
counsel within thirty (30) days of receiving an itemized billing statement or statements.  
[Planning]   
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2. Successors in Interest:  The conditions of approval are binding on all successors in interest of 
Applicant, whether succession is by agreement, operation of law, or other means, including but 
not limited to all future owners utilizing this use permit.  [Planning] 
 

3. Agreement with All Conditions of Approval:  Prior to or upon approval by the Planning 
Commission, Applicant shall sign the statement below certifying that Applicant is in agreement 
with all conditions of approval.  [Planning] 

 

a. I certify that I understand and agree to comply with all Conditions of Approval imposed 
by the Planning Commission, or Board of Supervisors as applicable, on this Permit.   

b. Applicant Signature: ________________________________________________ 
c. Date:  ________________________________________________ 

 

4. Notice of Exemption (Fish & Game Fees):  The applicant/owner shall be required to file a 
Notice of Exemption (NOE) and shall submit a $50.00 administrative filing fee to the Planning 
Department for the filing of the notice. The County Planning Department shall provide the 
NOE and file with the County Clerk within five (5) days of approval of the project.  
[Planning/CDFW]  
 

5. Compliance Documentation:  Prior to issuance of building permits, the applicant shall submit 
a summary response in writing to these conditions of approval documenting compliance with 
each condition, including dates of compliance and referencing documents or other evidence of 
compliance.  [Planning] 
 

6. Conformity with Plan:  The development and use of the site shall conform substantially to the 
project description, site plan, operations plan, and conditions of approval as approved by the 
Planning Commission.  Any increase in the nature or intensity of land use on the site beyond 
that already analyzed shall be subject to further Planning review and approval.  Approved plans 
and specifications shall not be substantially changed, modified or altered without written 
authorization from the Planning Department.  All work shall be in accordance with the 
approved plans and with San Benito County Code.  [Planning] 

Attractions Utilities and Temporary Structures 

New: 
Barn / Event Center 
Farm-to-Table Dinners 
Weddings 
Special Events 
Seasonal Attractions 
 

Existing: 
Ticket booths 
Employee trailer 
Office 
Dinosaur Mountain 
Kitchen Store 
Freezer and Cooler 
28’ x 40’ Tent 
2 Jumping Pillows 
Pedal Carts 

Sling Shot 
Pumpkin Sling Shot 

 
 
 
 
 
 

 

Bee Garden 
Cow Train Station 
Cow Train Path 
Pig Races 
Rat Roller 
Chicken Coop 
Goat Walk 
Cow Inflatable 
Slide Inflatable 
Corn Box 
Chalk Board 

Shade Structures 
BBQ Area 
Water Storage Tanks 
Porta Potties 
Temporary Electricity 
Bathroom / Septic 

Other Features of the Site Plan  
 

Existing: 
Hay Bale Maze 
Spooky Maze 
Maniac Maze 
Haunted Outdoor Area / w Staging Area 
Creek Crossing 
Lookout Tower 
Electrical Pole Utility feed  
Parking Areas w/ Decomposed granite 
Exterior & Interior Site Fencing 

 Table 1.  Proposed Attractions, Uses, Activities, Elements, and Features; See Attachment 1  
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7. Operations Plan:  All times are approximate and subject to the discretion of the Planning 
Director.  All estimated event sizes and participant numbers are approximations and subject to 
the discretion of the Planning Director. 

OPERATIONS PLAN: Approval of this project would permit the applicant to host special 
events and seasonal agriculture-themed attractions year-round: 

• Special Events:  farm-to-table dinners, weddings, wine/beer-tastings, and other one-off events; 

• Seasonal Agriculture-Themed Attractions similar to the annual Corn Maze & Fall Festival; and 

• related special events and similar seasonal attractions, at the Planning Director’s discretion  

Event Venue:  Open year-round on weekends, the event venue consists of a large barn and event 
grounds. The applicants will consolidate the following uses—Snack Shack, Kitchen, Store, 
Restrooms, Ticket Booth/Office, Employee Breakroom, and Storage—into a single structure in 
the form of the proposed barn/event venue. 
 
Site Capacity & Operations           
 

Maximum Capacity Barn/Event Venue: occupancy to be determined   
 Seasonal Attractions: parking: 295 stalls = 885 guests 
 Seasonal Attractions/Corn Maze: Site: < 3,000; Maze: 56/acre  

Expected Attendance Barn/Event Venue: 25 = hoped-for baseline   
 Special Events: up to 250 max per event 
 Seasonal Attractions/Corn Maze: 100-1000, F/S/S, (max 1101) 

Hours of Operation Barn/Event Venue: 10am-6pm, weekends only   
 Special Events: 12noon-10pm; event-specific 
 Seasonal Attractions/Corn Maze: 10am-11pm, F/S/S in October 

Staffing Levels— Barn/Event Venue: 3-6 employees    
 Special Events: 5-10 employees 

 Seasonal Attractions/Corn Maze: 7-20 employees 

Security/Emergency Barn/Event Venue: not applicable    
 Special Events: as needed 
 Seasonal Attractions/Corn Maze: 6-12 Security Management 

International staff & 1-2 off-
duty sheriff’s deputies 

Emergency: Emergency Response Plan, with Emergency Exit Routes—developed in 
concert with County emergency personnel 

Flooding Events: Facility closes during rain. 

 

Signage: One 16’x12’ mural proposed under this use permit. Other signs subject to County Code. 

Dark Skies Lighting . shall apply to this project:  The applicants submitted an engineered lighting 
plan to meet standard safety requirements. Other night-time lighting shall 
be pointed down, shielded, and otherwise meet SBCC §19.31 to maintain 
rural feel, night vision, and general safety. 

 

Amplified Music:  Allowed inside. Allowed outdoors, so long as a nuisance is not created, 
subject to code enforcement and a reasonably maintaining rural character.  
Outdoor speakers were used in 2018 and no complaints were received. 
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8. Emergency Response Plan:  The applicant shall update the Emergency Response Plan and 
Maps to match the revised site map (See Attachment 1), and as necessary, and spell out 
procedures for staff, to the satisfaction of Fire, Building, and Planning. 
 

9. Floodplain:  The owner shall comply with provisions of the SBCC Chapter 19.15,  Flood 
Damage Prevention. The parcel is designated Flood Zone A (FIRM map panel 
#06069C0070D, April 16, 2009). 

Fire 

10. Fire Standard Requirements:  The project, including driveway details, shall meet the 
standards set forth in the latest adopted editions of the California Fire Code, California Building 
Code, San Benito County Ordinances 822 and 823, Public Resources Codes 4290 and 4291 
and all other related codes as they apply to a project of this type and size.  [Fire, Public Works] 

Note:   The applicants have worked closely with the Fire Inspector and Fire Marshall to fulfill 
fire safety measures; having installed fire hydrants and/or water tanks at northeast and 
northwest corners, trimmed trees, kept access points/drives clear, &etc. (partial list). 
 

11. Fire Inspections:  Prior to operation of the Corn Maze, Haunted House or any similar new 
seasonal attractions, the site shall be inspected and the applicant shall comply with any new 
safety measures or adjustments, determined  necessary by the Fire Marshall/Fire Inspector, with 
particular attention to emergency and evacuation measures and plans.  
 

12. Prior Conditions. The prior year’s safety precautions, fire prevention measures, and conditions 
of approval shall apply the following year, unless fulfilled or stricken in writing. 
 

13. Water Truck: The applicant shall provide a water truck with Fire Department 2½ connections.  
 

14. Corn Maze Requirements:  The applicant shall follow and meet Corn Maze Requirements. 
See Attachment 3. 
 

15. Haunted House Regulations:  The applicant shall follow and meet Haunted House/Ghost 
Walk Regulations. See Attachment 3. 

General 

16. The Planning Director shall be notified of any new seasonal attractions, new structures, games, 
or rides, prior to construction. Any such adjustments/improvements shall be administratively 
reviewed and subject to the discretion of the Planning Director.   

17. Prior to opening any new Seasonal Attraction similar to the Corn Maze/Fall Festival, the new 
facility shall be inspected by the Fire Marshall and Building Department. Existing seasonal 
attractions su ch as the Corn Maze/Fall Festival shall be inspected annually, prior to opening. 

18. Prior to opening any new structure, game, or food facility, the new facility shall be inspected by 
the Fire Marshall, Environmental Health, &/or Building Department.  
  

19. Use Permit Provisions:  Standard conditions that address adverse impacts to neighboring 
persons and property apply to this project, in conformance with County ordinances (SBCC 
§25.43).  [Planning]  
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20. Water Softeners:  Use of on-site regenerating water softeners shall be prohibited. Use of 

water softener loops shall be prohibited; no water softener loops may be installed.  Any  
proposed off-site regeneration softening systems must be approved by the San Benito 
County Water District. 
 

21. Cultural Resources: If, at any time in the preparation for or process of excavation or 
otherwise disturbing the ground, discovery occurs of any human remains of any age, or 
any significant artifact or other evidence of an archeological site, the applicant or builder 
shall: 

a. Cease and desist from further excavation and disturbances within two hundred feet of 
the discovery or in any nearby area reasonably suspected to overlie adjacent remains. 

b. Arrange for staking completely around the area of discovery by visible stakes no more 
than ten feet apart, forming a circle having a radius of not less than one hundred feet 
from the point of discovery; provided, however, that such staking need not take place 
on adjoining property unless the owner of the adjoining property authorizes such 
staking. Said staking shall not include flags or other devices which may attract vandals. 

c. Notify the Sheriff–Coroner of the discovery if human and/or questionable remains have 
been discovered. The Resource Management Agency Director shall also be notified. 

d. Subject to the legal process, grant all duly authorized representatives of the Coroner 
and the Resource Management Agency Director permission to enter onto the property 
and to take all actions consistent with Chapter 19.05 of the San Benito County Code 
and consistent with §7050.5 of the Health and Human Safety Code and Chapter 10 
(commencing with §27460) of Part 3 of Division 2 of Title 3 of the Government Code. 
[Planning] 

 

Division of Environmental Health:  

22. Hazardous Materials:  Prior to issuance of building permits, the owner/applicant is required 
to complete a Hazardous Materials Business Plan (HMBP) and shall submit the HMBP to the 
County Division of Environmental Health (DEH).  [Environmental Health] 

 

23. Sewage Disposal:  Due to high water table on-site, a licensed civil engineer was required to 
design an alternative (mound) septic system. The resulting installed system is adequate for 700 
gallons per day; the owner has the option of providing additional portable toilet to 
accommodate additional waste water generation. 

24. Water:  The owner shall apply for and obtain a Local Small Water System (LSWS) permit 
from the Division of Environmental Health. 

25. The owners shall contact the State Office of Drinking Water when a cumulative total of 60 days 
is reached, in any given year, that have had more than 25 people on-site (staff, customers, 
contractors, visitors) during any time of business operation.    

26. Temporary Food Facilities (TFF).  The applicant shall apply for a temporary event/organizers 
permit when 2 or more TFFs owners are operating at an event. Each TFF owner must obtain a 
TFF permit from DEH. 

27. Permanent Food Facilities.  The applicant shall apply for and obtain food facility permits for 
any permanent commercial kitchens.  
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Public Works   

28. CALTRANS:  Project application, staff report, and resolution with conditions was provided to 
CALTRANS, due to proximity with SR 156, for review and comment.  

29. Right-of-Way:  Record of Survey (6 SM 114) from 1965 indicates the existing right-of-way to 
be 80 feet.  Applicant shall verify the existing right-of-way (ROW) width through recorded 
document or title report of the subject property. 

30. Traffic Impact Mitigation Fee (TIMF):  TIMF fees shall be collected prior to issuance 
of building permits for the proposed barn/event venue. 

31. Traffic Study:  A required traffic study was  conducted that monitored attendance levels and 
traffic patterns during the 2017 Corn Maze & Fall Festival to evaluate this proposal’s traffic 
impact. Keith B. Higgins, PE, TE, conducted the Traffic Impact Analysis (TIA), concluding 
that “Neither project component [Halloween Activities/Corn Maze or Wedding Venue] would 
impact operations of the study intersections. No improvements are required.”    

32. Geotechnical Engineering Report:  The applicant, as previously required, has submitted a 
geotechnical engineering report prepared by Earth Systems (File No. SH-13240-SA) the 
recommendations of which shall be followed in designing any potential future development, 
grading, or improvements.    

33. Drainage & Erosion Control: The applicant shall comply with County Drainage Standards 
and provide details regarding any drainage and erosion control measures that are intended to 
address drainage or runoff generated by impermeable surfaces created for this project. Included 
may be drainage calculations and construction details for the proposed detention pond.  

34. SWPPP: If disturbed area exceeds one (1) acre, the applicant shall be responsible for 
complying with the California State Water Resources Control Board’s Construction 
Stormwater General Permit, file a complete Notice of Intent (NOI) package, and develop 
a Storm Water Pollution Prevention Plan (SWPPP) conforming to the General Permit. A 
Waste Discharge Identification (WDID) number or Erosivity Waiver shall be provided to 
Engineering prior to start of any construction activities as part of this project. A note to 
this effect must be added on Grading or Improvement Plans. 
 

35. Existing Right-of-Way Encroachments: Existing structures which are located within 
the County ROW need to be relocated on the subject property. 

36. Encroachment Permit:  The applicant shall obtain a Public Works Encroachment Permit for 
any work performed within the County Right-of-Way (ROW) or any road offered for 
dedication to the County prior to commencement of any improvements associated with this 
project.  [§19.27.004] 
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PASSED AND ADOPTED BY THE PLANNING COMMISSION OF THE COUNTY OF 

SAN BENITO THIS 20TH DAY OF MARCH 2019 BY THE FOLLOWING VOTE: 

 
 
   
 
 
AYES:   
NOES:  
ABSENT:  
ABSTAIN:     
 
 
 
 
 

___________________________________ 
Robert Rodriguez, Chair 
San Benito County Planning Commission 

 
 

 

 

 

ATTEST: 

 
 
___________________________________ 
Taven M. Kinison Brown, Principal Planner 
Resource Management Agency San Benito County  
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Attachment 1.  Swank Farms Proposed Site Plan, 11 March 2019 

County File UP 1168-17 
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